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Summary. Article is dedicated to the author’s thesis to distinguish political and administrative positions at the municipal service (as it is already done at the civil service), and to the argumentation of this proposal. Justification of the thesis from the constitutional and legal points of view is offered first in the Ukrainian legal science. 
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Problem. From January 1, 2013 shall come into force a new version of the Law of Ukraine "On Civil Service". However, a similar upgrade of the Law "On Service in Local Government" has not yet occurred. Existing laws provide substantial unification of the law of service in local government with the standards of public service. In this regard, an important scientific challenge is to nominate and support appropriate proposals, which should be included in the revised version of the Law "On Service in Local Government". Analysis of the latest research and unresolved separation issues. Political and administrative positions in government investigated such scholars as YP Bytyak, IE Danylyeva, S. Kazakov, VV Kotsyuba and others. However, the proposal for the selection of these types of positions in local government put forward a normative level (the Strategy of civil service reform in Ukraine in 2000 [1]), but not in the doctrinal literature. Consequently, the proposal is justified by the author for the first time in domestic science constitutional and municipal law. The purpose of this article is the argument for the separation of positions in local government on the political and administrative, and the formulation of proposals for regulatory consolidation of the division. Presentation of the material. The Concept of administrative reform in Ukraine stated: "using the term" political activist (politician) "in this concept is defined by the legal status of certain executive positions in the executive branch (including members of the government), which dissociates itself from the status of civil servants, established by the Law of Ukraine" On public service. "political nature of this post was not to the fact of compulsory membership of a person who holds the position, to a certain political party ... Features status positions" politician (politics) "are the three key points: first, the special order of appointment, and secondly, in a special manner dismissal, and, thirdly, the specific terms of responsibility, which is a sign of public (that is, before the Head of State, Parliament, and in some ways - to the people) responsibility the consequences of "[2].For service to local government in terms of this list is not logical to talk about the appointment of a special order, but the official positions - because a person chooses local community or local council (of the same opinion is shared by VP Tymoshchuk, A. M . Shkolyk, etc.. [3,15]).Accordingly, with regard to the second key moment under the concept of administrative reform - we will not talk about "special order dismissal" - and the "termination of powers," including disband. Thus, under the provisions of the Administrative Reform of the separation of political and administrative positions in the civil service, a list of criteria for the selection of political positions when it comes to service in local government, would be: persons holding political office, elected local community or local Council, for persons holding political office, the legislation provides for a special procedure for termination of, persons holding political office, according to the results of their activities have both legal and political responsibility. The latter occurs before the local community. The Concept of administrative reform was mentioned also the political nature of these positions - that he gave them the name. Agree with the fact that there is no compulsory membership of a person who holds political office, to a certain political party. However, the requirement of political neutrality, in our opinion, should be mandatory for persons occupying administrative positions in local government. Analyzing legislation see that the Law "On Service in Local Government" does not provide this service principle in local government as political neutrality, impartiality. But the government's draft law "On Service in Local Government" (hereinafter - the bill) provided one of the principles of service in local government "political impartiality" (paragraph 10 of Part 1 of Art. 3).But it is hardly a person holding political office may be politically impartial. This fact, researchers have noted in relation to public service (see, eg, [1, 2]). S. Kazakov on this occasion said: "The representative bodies of local self-government, unlike the executive, its foreign activities are conducted rather than" professional "basis, and the principle of representation (political basis). Deputies substitute positions elected by and have no basis of its activity it permanent, because the majority can combine performance parliamentary powers of other work, except, for example, civil service and municipal services. For this reason, members, being officers because of the nature of their work, in accordance with applicable law can not apply to the category of municipal (administrative) employees. Activity elected officials is a public and political hue representing all walks of particular municipality. This activity takes the role of the binding between the public and executive and administrative bodies of local self-government "[4.74]. The same can be noted about the person who chooses the local community or local council.IV Danylyeva explains nerozroblennist strict requirements of public officials when it comes to political neutrality, the relative novelty of the problem - because for decades multiparty system in Ukraine does not exist. She sees the essence of political neutrality requirements in certain restrictions on political activities of public servants, "aimed at blocking the possibility of abuse of official position in the party or personal interests, to limit the possibility to influence voters through government channels, to take control of corruption. Civil service should be protected from the tyranny of political parties, governments and ministers often change, and people - from arbitrary omnipotence officials and staff "[5,12-13]. These considerations are relevant and when it comes to serving in local government. Current legislation (Law of Ukraine dated 17 May 2012 "On the rules of ethical conduct") provides that "a person authorized to perform the functions of local governments in discharging their duties politically impartial, avoid demonstrations in any form their own political beliefs or views do not use official authority in the interests of political parties or their departments or individual politicians, "and that this requirement" does not apply to persons holding political or elective office "[6].In this regard, we consider it appropriate to make a list of criteria for the selection of political positions when it comes to service in local government, another paragraph: "for persons holding political positions, not covered by the requirement of political neutrality." Thus, the list of criteria for the selection of political positions when it comes to service in local government, would be as follows: persons holding political office, elected local community or local council, to persons holding political positions, not covered by the requirement of political neutrality (this criterion gave a group of posts - "political") for persons holding political office, the legislation provides for a special procedure for termination of, persons holding political office, according to the results of their activities have both legal and political responsibility. The latter occurs before the local community. When available, all four criteria, position belongs to the political. In the case where one or more criteria are not available, position belongs to the administrative. The literature relatively recently the term "political office" and "administrative position" were studied in detail YP Bytyakom, and the results were published in the doctoral thesis "The Civil Service in Ukraine: problems of formation, development and operation" (2006). Here are his suggestions for definitions of "political position - is recognized by the Constitution and laws of Ukraine position in government that result who hugs her election or appointment of the Ukrainian people popularly elected native state law for a definite term or for the implementation of the political program. Political officials may be elected or appointed only for a certain period [7.163, 8.27]; administrative positions - this post (professional people) in the executive branch (government if the legislation on civil service will be extended to court staff, prosecutors and other organs ...) on the practical implementation of their functions and tasks, and receiving their salaries from the state budget of Ukraine "[9.164; 10,27-28].As you can see, the criteria are not specified in the Administrative Reform, YP Bytyak added in its definition indication that mention political positions contained in the Constitution and / or the laws of Ukraine. In providing definitions of political positions, the following criteria that distinguish them from administrative positions, as the presence of references to political office in the Constitution and / or laws of Ukraine; limited occupation of these positions a particular term, a special procedure for dismissal. Analyzing proposed YP Bytyakom definition of administrative positions conclude that none of the above criteria it is not used. Instead, singles out the following criteria for inclusion in the administrative positions: professional activities, administrative positions - a post mostly in executive bodies, persons occupying administrative positions, perform the functions and tasks of the executive power, wages paid by the state budget of Ukraine. Regarding the definition of "administrative position" Note that, in our opinion, the definition of political and administrative positions should be paired, that emphasize the differences of each of the other positions, and for this we consider it necessary to use for the same reason comparison. This can be done in two ways: 1) choose the same criteria (for example, the criteria proposed in the Concept of administrative reform) and use them in each of the definitions, 2) draw up another definition - for example, political positions - and note that all positions that he did not respond, refer to the administrative office. At the legislative level, there were attempts to introduce administrative positions in local government - in the bill. As for political office, they are not reflected in the bill. Instead, he singled out "elected officials in local government." Regarding the terms "administrative position" and "elected positions in local government," note the following. In Art. 3 of the Law "On Service in Local Government", "Positions in Local Government" states that positions in local government are: the elected officials, who are elected by local community, elected officials, which shall be elected or approved by the relevant Council; posts to which the person appointed village, town, city mayor, head of the regional, city and regional council on a competitive basis or by other procedures stipulated by legislation of Ukraine. The first two groups of positions in the draft law incorporated in the term "elected positions in local government." As for the term bill "administrative position", it introduced a replacement p.3 century. 3 of the Act, which provides for local self-government "positions to which a person appointed by village, town, city mayor, head of the regional, city and regional council on a competitive basis or by other procedures stipulated by legislation of Ukraine." Although it would be to implement political positions to which employees would be treated first and second groups, and to administrative positions include those that are currently covered by the third group. Dg. 1 of the draft starting definitions of "administrative positions in local government" and "elected positions in local government" [11].Firstly, it is not clear is the order of the terms in the bill - as persons holding political office, most are more influential than those who hold administrative positions. Therefore, it would be better to start with them, especially since this group includes mostly those who exercised their right to be elected to local government, and therefore - has the proper rights (as opposed to those who do not have such a mandate and realized his constitutional right of access to the service in local government, occupying one of the administrative positions).Second, is the observation and the use of the phrase "position in local government" - it refers to the position of the service in local government. Returning to the definition of administrative positions provided in the bill, we note that it is detailed, but also very bulky. A better option is issued proposed above - to develop a definition of political positions in local government, and then note that all positions that do not belong to political, are administrative positions in local government. As for the notion of "elective office", it should be replaced by "political position". For definitions of elective positions in local government, which is proposed in the bill, we note that:- Hardly appropriate to define the phrase in which the word "position" because the term "title": "elected positions in local government - defined by law position in local government ..."- The term "elected positions in local government" does not include rural, town and city mayors. They are elected by the local community, but it is not served in local government! The same opinion, however, on the current and prospective legislation is not expressed and S. Boldyrev, "the powers of the local government system implemented as bodies and officials (eg village, town, city mayor). According to century. 12 Law "On Local Self-Government in Ukraine" village, town, city mayor is the chief executive of the local community. thus it has a special legal status, it does not work in local government as an independent entity of local government (p. 5). Consequently, the concept of an official, contained in Art. 2 of the Law of Ukraine "On Service in Local Government" does not include rural, town and city mayors, although in other articles of this law, they repeatedly referred to "[12, 356 ].With the introduction of the term "administrative position" in the draft law actually made the conceptual unification of the Law of Ukraine dated 17 November 2011 "On Civil Service", which will take effect on January 1, 2013 True century. 1 new Law "On Civil Service" does not include the term "administrative position" in the text of the law is not being used. But in the century. 1 refers to "a civil service position" as "defined structure and staff list primary structural unit of a public authority ...». Administrative positions in the draft law are defined by analogy - as the primary structural unit of the apparatus of certain local governments. The reason for which a new law "On Civil Service" does not distinguish between elected and administrative positions, is that this law does not apply to the President of Ukraine, the Cabinet of Ministers of Ukraine, people's deputies of Ukraine and other people who are elected to their posts citizens Ukraine. 

Conclusion. Thus, the definition of political positions in local government would look like this: "political position in local government - is the primary structural unit of local government, which is due to elect who hugs her local community or local council has urgent nature and provides for the preservation of membership a political party, and a special character termination of powers and political accountability for results. " All other positions in local government propose to consider administrative positions. Prospects for further research in this area, feel the need to develop more detailed legislative proposals in question.
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Москальчук К.М. Политические и административные должности в органах местного самоуправления в Украине

Аннотация. Статья посвящена авторскому предложению выделять в органах местного самоуправления политические и административные должности, по аналогии с государственной службой, и аргументации этого тезиса. Обоснование этого предложения с конституционно-правовой точки зрения осуществляется впервые в украинской юридической науке.
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