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REGARDING THE DETERMINATION OF THE CONTENT OF THE CONTRACT OF FREIGHT FORWARDING
Problem. Present any participant contractual relations, and indeed a legal situation's contractual relationship with any historical period of the civil law as such, depends primarily on the amount of the rights and responsibilities that make up the content of a contractual obligation entered into between them. Continuous development of private relations between members of civil circulation needs continuous transformation of the current legislation of Ukraine in accordance with the current state of the market economy. The current legislation of Ukraine by its scope includes various approaches and identify the contents of the contract - the current Civil Code of Ukraine (hereinafter sex - CC of Ukraine) as a code of private law defines a discretionary doctrine regarding the contract in relation with the same definition given to the Commercial Code of Ukraine (hereinafter Article - Civil Code of Ukraine), that apply to the contract of freight forwarding creates relevant issues and difficulties in practical application. Business turnover in the country, certainly depends on the performance of contractual relations between the parties. Based on the legal nature of the contract, investigated by determining the volume of services that can provide transport forwarder is limited and can and should be determined by the parties in the contract, the most acute question arises regarding the imperative rule approval of significant conditions listed in the special regulatory legal act of the Law of Ukraine "On the freight forwarding activities. «Analysis of the latest research and unresolved separation issues. The issue of the contract in the legal literature is given some attention. His studies were offered by EV  Bogdanov, AS Joffe, A. Krasavchykov, V. Lutz, VP Mozolin, EA Farnsworth, and others. But the problem is determining the content of the contract of freight forwarding another found the proper solution, particularly incorrectly identified the essential terms of the contract of freight forwarding, which leads to improper judicial application of existing law. Presentation of the material. The classic definition of the content of the contract is reduced to a system of conditions in which he concluded [1, p. 65]. This view is reflected in many textbooks on civil rights USSR where held view that the contents of the contract - a set of terms [2, s.217], [3, p.146], [4, p.173] . Nowadays, this definition is also supported. For example, EV Bogdanov indicates that the contents of the contract are its conditions, where the parties determine the content of their actions, the procedure for their implementation, monitoring and record of performance, payment, etc. [5, p. 109]. Most developed this position O. Krasavchykovym. Explaining it, he writes that the contractual terms of its content is fixed in agreement that the parties reached their mutual decisions on all important in their opinion on the formation of defined legal relationship. In other words, the treaty has no rights and duties. It only provides specific legal model of the relationship that arises under the law based on contract [1, p. 34].   Sometimes the meaning of a contractual obligation understand the totality of the contract, and the content of the contract is the set of subjective rights and obligations derived from it. However, as he wrote A. Joffe, such attempts are false and explained the concept of substitution of contract as legal fact of contractual obligations by [6, p. 76].The most widespread in contemporary literature gained three groups of conditions: substantial, regular and random. From them he legislator uses and demonstrating meaningful only above the first is significant, conditions. From the analysis of the current Civil Code of Ukraine (Article 628 CC of Ukraine), we can conclude that the division of the contract introduces them to essential and nonessential, with virtually the only essential condition only recognize the condition of the subject contract. Economic Code of Ukraine also highlighting the essential conditions of a business agreement, in accordance with Part 3. 180 Civil Code of Ukraine provides essential terms of the subject, the price and terms of the contract. A sign that combines the essential terms in one group does not cause much controversy. It is about the conditions that form contracts in general and their individual types (classes) in particular. Based on this substantial, the general definition, the conditions necessary and sufficient to ensure that the contract was considered concluded and thus able to generate rights and duties of the parties [7, s.342].Unlike the "significant" discharge conditions of "normal" and "random" is made only in the literature. Only the doctrinal character of this latter division was one reason for the lack of unity in the notion that what the classification features regular and random under conditions and what consequences flow from this. Several authors, exploring the concept of content agreement gives only the essential conditions and over any other terms of the contract for this classification attributes do not make [8, p. 283]. From this we can conclude that they see only the essential terms of the contract. However, a detailed study of the theory they cited. MI Braginsky and V. Vitryanskyy have scientific substantiation of this position and concluded that the reason for selecting both regular and random conditions remains, there are only the essential terms of the contract [7, s.344].When considering the nature of the essential conditions of the contract, all scientists have a single view of their nature as a basis for agreement. This group of contract can be practically limitless and depends on the discretion of the parties. If one party requests the inclusion of any terms in the contract, and the other does not agree, then the contract is not concluded. V.V.Vitryanskyy believes that even if an agreement between the parties to a dispute concerning the contract, it should be considered essential such conditions, for which one of the parties had explicitly stated the need to reach agreement under the threat of rejection of the contract [9, 683 ]. Obviously, it narrows the meaning of the law, which provides a simple statement about the need to reach agreement on the terms of the contract at the request of the parties. Statement of the need to reach agreement on certain conditions can be reflected, for example, in the offer in the form of a contract, writing offers. If the other party does not agree to reach agreement on such conditions, it is not possible to accept this proposal and the contract will be signed. Thus, A. Joffe came to the conclusion that the conditions are normal, the presence or absence of the fact no contract has no effect - in fact, there is little need to include the usual conditions of the contract, as set forth in the law or other regulations and because the counterparties agreed to sign this agreement, they thereby recognized as having expressed their consent to submit to those conditions which by law apply to the contractual relationship similar type or for all contracts at all. Finally, it should be treated as random conditions, which is not relevant to the contract. But if the usual conditions prescribed by law and therefore come into effect because only one fact contract, the random terms may arise and acquire legal effect only if they are included in the same contract [10, s.387-388].V. Lutz normally refers to those provided for in the law or other regulation, and shall be binding upon the parties due to the fact of the contract [11, s.164]. But the notion of content normally in civil legal science there is another point of view, which in addition to their discretionary provisions are included and mandatory. Opponents of the provision made by V. Kofman, who noted that the mandatory rules relating to the essential terms of the contract, and RO Halfina that completely excluded from mandatory rules cola contract terms [12, p.34]. A. Joffe, disagreeing with them, noted that the essential conditions are usually characterized by their binding for the parties and spontaneity reflected in the contract, but to the ordinary conditions of such claims not presented [10, s.387- 388], the usual conditions of the parties do not agree on taking the rules laid down by law, the fact of the contract, with no possibility of changing the peremptory norms, indicating that they agreed to subdue him and these conditions [10, s.390]. Agreeing with A. Joffe, add only that while the list of essential terms and conditions contained in the law, but the specific content they acquire only in the contract where the parties agree on them. For ordinary same conditions characteristic feature is that their party can not even provide in the contract, and it will not produce negative effects in the form of invalidity or not signed contract. Ukrainian civil law doctrine comes from the fact that the contractual terms are divided into essential and other (non-essential). But I would like to give a point of view V. Vitryanskoho and MI Bragin, according to which no other conditions than significant, the contract can not be. The fact that some conditions become significant due to binding on the parties peremptory norms, others - due to the fact that the party exercised discretionary norm given opportunity, others - because of the very nature of the contractual model, and the fourth - thanks to one of the recognized the parties need to include them in the contract [8, s.302]. This theoretical assumption is confirmed by § 1 of Art. 638 CC of Ukraine and beautifully illustrated norm of Article 9 of the Law of Ukraine "On the freight forwarding activities," which lists the essential terms of the contract of freight forwarding and contains a provision whereby significant are "all the conditions to which the application of at least one of the parties should be agreed. "Article 9 of the Law of Ukraine "On the freight forwarding activities provides a list of the essential conditions of the contract of freight forwarding. According to the above article essential terms of the contract of freight forwarding is information about the parties to the contract, type of service forwarder, type and name of the goods, rights, obligations, responsibilities of the parties, including in the event of damage due to force majeure, the amount of fees forwarder; settlement procedures, points of departure and destination of the shipment, the order of approval of amendments route, mode of transport, guidance client time (time) performance of the contract, as well as all the conditions to which the application of at least one of the parties must be agreed. We can conclude that the legislature has confused the concept of "essential terms of the contract" with the "structural elements of the contract." This number of significant conditions comes into conflict with the existing legal doctrine regarding the essential terms of the contract and untrue. The current wording of Article 9 of the Law "On the freight forwarding activities" enshrined in law the structure of the contract of freight forwarding. In urgent need, which in our opinion does not comply with the practice prevailing in the market of forwarding relationship, the legislator is able to fix a typical contract of freight forwarding, rather than engage in a list of structural elements in contract law. Nature of civil law is to stop service method of regulating social relations. Building the economy on equal entities, market management, the state must provide an opportunity for participants to identify their own contractual relationships relative range of rights and obligations under the contract. It is therefore advisable to regulations provide a limited number of significant conditions, indeed necessary to enter into certain types of contracts. At certain essential terms of any contract, including the contract of freight forwarding necessary to consider the existing legal doctrines and requirements of the applicable regulations. The absence of any significant terms of the contract may result in the recognition of such a contract not concluded in accordance with Article 638 CC of Ukraine. According to the current Civil Code of Ukraine, one of the essential terms of the recognition is to identify the most significant parties of the contract to which they should agree. The first step is to determine what conditions are essential to the contract of freight forwarding. Jurists when considering significant conditions on the basis of the need for this type of contract, without objection referred to them conditions of the subject contract for reimbursable contracts - price for term contracts also term of the contract [11, s.273].The condition of the subject - the only absolute way attributable to the CC of Ukraine to significant, contractual, designed to answer the first two questions. In a broad sense, the subject covers the entire set of indicators about which contract. This includes information about the subject as such, including the quantity, quality and price of goods transferred, work performed and services provided by [7, s.358]. However, the composition of the material terms of the notion of the subject contract considerably narrowed. The subject of the contract of freight forwarding is providing services in the field of transportation or carriage, which transformed into signing contracts with third parties, or remain as the actual action. 

Price - is the amount of money that one party pays the other for their thing, goods, services, works. The condition on the price accepted by most scientists required for any contract without reimbursement, and therefore, an essential feature for the need for this type of contract. But the consensus among scientists on this issue does not exist. Yes, ND Egorov condition on the price reimbursable contracts refers not to a significant, but to the ordinary conditions of the contract [13, s.164]. VA Tomsinov notes that the price of goods in international treaties is an essential condition of the contract of sale, but then says that if the condition of the contract price is not available, it does not lose its validity, because in this case the parties have in mind the price which at the time of its conclusion is usually collected for similar products [14, s.159]. To decide this issue once again reminded that the essential conditions are those conditions, the absence of a contract leads to its recognition concluded. If the parties are able pursuant to applicable law independently determine the price in the event of the absence of a contract, it can not be an essential condition, since its absence in the contract does not lead to the conclusion it is not. Analyzing the current position of the Civil Code of Ukraine, we conclude that the price is not an essential condition for the sign of the need for this type of contract. Under Part 4. 632 current Civil Code of Ukraine, if the contract price is not set and can not be determined, based on its condition, it is determined, based on the regular prices prevailing for similar goods, works or services at the time of the contract. As introduced a mechanism by which you can determine the price in the absence of a contract, the contract must be compensated concluded, even if there is no condition on the price. Legislation freight forwarding is based on the principle of performance forwarding services for the client, but the order or advance funding client forwarder is not regulated. As for the price of the contract, it is not necessary, according to the Civil Code of Ukraine, but takes the form of essential terms of the contract by the Law of Ukraine "On the freight forwarding activities."Dg. 931 Civil Code of Ukraine contains a provision stating that if the price has not been established in the contract, the customer may pay a so-called "reasonable price. «In practice, each forwarding company has its own network rates for certain types of services. Choosing one or another company that provides freight forwarding services, client relates price and range of services provided. At the initial stage of the market of forwarding services in Ukraine most young forwarding companies work even in a small loss for myself to work out the appropriate range of clients. In addition to rate services of the freight forwarder may include services port, railway, storage, transportation and many other necessary actions. This value determined at the conclusion of the contract of freight forwarding. The rate will be only in the case if the costs exceed the original price of the freight forwarder. Given that the services of freight forwarding, and may include the need for transportation of cargo with its special price rate will be very difficult in the future to find a reasonable fee for the executed contract. In this case, he plays on the difference forwarder rates and costs that are made under the contract. Conclusion. Thus, in our view must change the wording of Art. 9 of the Law of Ukraine "On forwarding services" in the definition of the essential terms of the contract of freight forwarding according to civil law doctrine and applicable law.

Summary. Article is devoted to the current state of scientific research of theoretical and practical problems in determining the content of the contract of freight forwarding, coordination essential or necessary conditions, regulated current legislation of Ukraine, as well as the determination of the legal consequences and the possibility of civil law on the recognition of a contractual obligation void. Based on the analysis of the findings by the need for a detailed definition of the essential terms of the contract of freight forwarding and their application.
Keywords: contract of freight forwarding, contract of carriage, the content of the obligations, the content of the contract, that the contract null and void, the essential terms of the contract.
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Кужко А.С. Относительно определения содержания договора транспортного экспедирования
Аннотация. Статья посвящена определению современного состояния научных разработок теоретических и практических проблем, возникающих при определении содержания договора транспортного экспедирования, согласования существенных или необходимых условий, регламентированных современным законодательством Украины, а также определение правовых последствий и возможности применения гражданского законодательства о признании договорного обязательства недействительным.
На основании проведенного анализа сформулированы выводы о необходимости детального определения существенных условий договора транспортного экспедирования и порядка их применения.
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