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The amount of civil liability of a notary in the Russian literature is given little attention, this is evidenced by the number of existing works with the controversial and complex issue. It should be noted some publications and. In I.V. Spasibo-Fateyva, S.A. Kchimchenko, I.F. Sidorova and O.V. Кalinuk.


First of all, you need to agree with the opinion of I.F. Sidorova, who notes that the legislation does not set at least an indicative list of illegal actions of the notary [1, p. 32]. But the list of actions, committed by state and private notaries. Although this list is not exhaustive, but, from the point of view of legality, these actions are legal. That is, in other words, in the aspect of the centuries. 21, 27 of the Law of Ukraine «Ob Notariat» [2] (hereinafter - the Law), which regulate the liability of a notary, he may be liable only in the event if to take action, not provided by the legislation of Ukraine, in particular, the relevant articles of the Law, or does not fulfill the obligations outlined in article 5 of the Law.


With the Institute of civil-law liability of a notary is closely connected Institute of insurance of the liability of a notary, which also has no sufficient legislative regulation. Among the major issues, which require immediate settlement, the following might be mentioned: the mandatory conditions of the insurance contract, the requirements to the insurance company, the relationship between a notary public, the customer and the insurance company on the implementation of the insurance compensation (payment), the question of partial validity of the insurance agreement during the relevant period even after the death of a notary, determination of the procedure of termination of the insurance contract, etc.

 
The definition in the article. 27 of the Law of the full amount of compensation for the harm caused to a person as a result of illegal actions or negligence of a private notary, allows you to specify the sources of compensation. This is, first of all, the means of the insurance Fund of the private notary as such, that according to art. 28 of the Law are formed specifically to provide compensation caused as a result of the perfect notarial actions the detriment of the private notary. The minimum size of the amount insured is one hundred and fifty times the minimum monthly wage. This is a significant amount, however, it may not be enough for full compensation caused by a notary public harm. So, as the S.A. Kchimchenko is not excluded, that the notary will bear responsibility for the damage caused to other property, which may be reprimanded in accordance with the law [3, p. 39].


Given the personal responsibility of the notary for negligence or unlawful actions during the Commission of them notarial actions, it should be emphasized that build relations on compensation of harm to relations with a person who suffered from the actions of the notary, and the insurance company can not. It is the notary is responsible to the suffered from the actions of the person. Insurance Fund private notary only provides such payments and here we are talking about the individual (insurance) the relationship between the notary and the insurance company.


The definition of civil liability of a private notary as a civil-law takes place through the fact that the relationship between the notary and the person who applied for the Commission of notarial actions, are active for the period of their occurrence. Moreover, there is freedom of choice of the notary is a person who applies for the Commission of notarial actions. The civil-legal nature of such liability points and its compensatory in nature.


Thus, it is necessary to bring the General concept of civil liability, and then analyze it with account of the specifics of the civil liability of a private notary. As determined I.S. Каnzofarova, the concept of civil liability as stipulated by the peculiarities of the subject and method of the civil-law regulation of the system of civil-legal means, with the help of which, on the one hand, ensures and guarantees the protection of the civil rights and interests of the subjects of civil law, on the other - is the penalty area and the educational impact on offenders. In the case of the civil-law liability of a notary educational effect is committed it is in him that [4, p. 86]. The notary under the threat of civil and legal liability is stimulated to implement the regulations of the legislation while performing notarial actions. In addition to educational, obviously, is a compensatory function for a person who, through unlawful actions of the notary has suffered damage.


Also, I.S. Каnzofarova insists on the fact that responsibility is the security law Institute, which, of course, performs security functions rights, which, in its turn, consists of two elements:

1) compensation of influence;

2) free (repressive) influence.

 
Of course, the compensation effect in the case of a civil law liability of a notary will be sent to the citizen, which harm is caused through unlawful actions of the notary; «repressive» impact on notary actions which harm.


As pointed out by G.K. Matvyev that the reimbursement of the sensitive nature of the harm must be to restore the previous position, but because this recovery is not possible - the compensation of the damage [5, p. 68]. But according to the V.L. Slesareva recovery of losses is defined as the most important компенсаційно-replacement sanction of civil rights and is an important form of the struggle against crime, that does harm to rights and legitimate interests of individuals [6, p. 82].


In turn, A.S. Ioffe emphasized, that the responsibility in the civil law is manifested mainly in the form of a pecuniary compensation [7, p. 90]. Also deserves the support point of view of the L.A. Lunca, which pointed out that the term «damage» is a monetary expression of the injury. So, C.A. Pogrebnoy noted that the reimbursement of the loss is the most common way of protection, which is used in the violation of civil rights. It is used as in the Treaty, and in недоговорных relations and it consists in the fact that the debtor shall reimburse caused to the creditor by financial losses. In contrast to compensation in kind, in this case, it is the monetary compensation in favor of the victim [8, p. 208].

 
But, it should be noted that researchers who are directly devoted to work of the volume of civil liability of a notary, do not Express their thoughts about the scale of the compensation for the harm is so clear. Because of notarial action, the Commission of which can be combined with the infliction of the party of the harm, is a complex process, to which is attached доводі many individuals: the other side of the notarially certified agreement; workers of a notary; the persons who issued the documents, on the basis of which the committed notary actions. Therefore, there is a problem of correlation between the volume of damage caused by a notary public with his face losses.


I.F. Sidorov about it pointed out that, in relation to determine the amount of liability of a notary should be noted that this category is not identical with the categories determine the size of the damage. Determination of the amount of liability of a notary is that the notary can solely responsible for its activities and shall not be liable for the wrongful conduct of others, even if it took place during the Commission of notarial actions. Probably, the author tried to keep the responsibility of a notary from the responsibility of other persons. In this case it can accept in part. So, the notary can really solely responsible for their activities. However, the violation of their duties may be due to the misconduct of other persons, for example, through the failure to fulfil the duties of a notary public in committing notarial actions by unauthorized person can become well-known facts, that there is a notary secret, their disclosure of such person can corrupt persons in respect of whom committed notary actions. This does not mean the absence of violations of the law by a notary. So, the latter may be held liable for the reparation of moral damage caused by the violation of the secrecy of committing notarial actions. However, the question is not straightforward and has a number of aspects.


If the full responsibility of the notary for harm caused by him face almost defies questioned and this thesis follows from General provisions on civil liability, a lot of issues concerns the fact, when the notary shall bear civil liability in person, and when to share it with other parties. Problem and not up to the end of the studied aspects is the fact, in what proportion should correspond to the person's actions, which caused damage to the person, if the agreement was a notarized. After all, the notary is responsible for the legality of the transactions. However, in some cases, there may be situations where the other party of the transaction acted in bad faith and tried to make a deal on forged documents. Indefinite in the Ukrainian legislation remains the question of the responsibility of other officials who issued the documents, which were used for the Commission of notarial actions in the case of shortcomings of these documents, for example, if they are issued erroneously.

 
Some scientists to determine the amount of the civil liability of a person that causes harm during the exercise of their professional credentials, use the category of «professional risk», which should also be studied in the framework of this work, because it notary is considered as the person who may be subjected to civil liability for causing harm during the exercise of their professional powers - the Commission of notarial actions. As pointed out by V.A. Oygenziht, the category of «professional risk» to confuse the concept of guilt allowed a number of scientists to focus attention on the fact that the professional risk ascertain guilt is like odd [9, p. 5]. In the basis of professional responsibility, in the opinion of the supporters of the theory of occupational risk, not on the principle of guilt, and the principle of risk of professional activities. The idea eliminates the risk and consequences associated with the notion of guilt. - compensation of losses in full. Since the theory of professional risk individual authors is opposed to the theory of guilt in the civil law and they put forward the concept of limited liability for the availability of professional responsibility, in the opinion of the supporters of the theory of occupational risk, not on the principle of guilt, and the principle of risk of professional activities. The idea eliminates the risk and consequences associated with the notion of guilt. - compensation of losses in full. Since the theory of professional risk individual authors is opposed to the theory of guilt in the civil law and they put forward the concept of limited liability for the availability of professional risk, it should be analyzed carefully.


M.M. Agarkov further pointed out that the idea of risk passes through all the civil law and in most cases it is the basis of civil relations. Although outwardly and not expressed, but in a number of norms it should be sufficient for the analysis of [10, p. 52]. About the risk of possible consequences in civil law notes and There. E. Godeme [11, p. 208]. Thus, the professional responsibility of a notary must be analyzed through the working position of a professional risk, because when exercising the powers of a notary there is a risk of occurrence of civil responsibility in cases of causing harm through these activities. 


It is important to clarify the responsibility of the notary property risk of occurrence of civil responsibility in accordance with the concepts of professional responsibility, because, as it turns out on closer study, the class of professional risk can only be applied to the certain spheres of professional activity, the more so that the subjective criterion of professional economic risk of leader is that he should take all necessary measures to prevent the harmful effects of [12, p. 128] - is an important and for the notary. However, the notary on the implementation of the special powers for the Commission of notaries actions authorized by the state leader - the constituent documents, the order of appointment, etc. Differ in nature and themselves powers. For a notary - the execution of notaries actions for the provision of facts and documents properties of probability, for the Director - operative management of economic activities.


The notary of the idea of professional risk, given the limits of its civil liability, or the application of design responsibility without guilt, is not applicable, which finds its expression in the Law. Of course, a violation of a notary public of their duties, that is combined with the infliction of harm on a person for fulfillment of notaries action, is the behavior, which deserves the rebuke, than action outside the control of the person of technical means or natural factors. Therefore, the responsibility of a notary must be complete and is based on the principles of guilt.


To determine the amount of compensation that is assigned to a notary at application of a person harm for notaries: it is important to identify and other sources of reimbursement, than his own property. This is the insurance Fund of a private notary, mentioned above, that according to art. 28 of the Law shall be formed for the compensation of the risks of occurrence of the harm through the actions of the notary. However, the availability of insurance Fund of the notary only helps to reinforce the compensatory function of this responsibility, and does not exhaust it completely, in other words, the means of the insurance Fund of the notary only help pay the amount to be recovered from the notary, however, if the size of compensation of the person affected by the action of a notary, much larger, the latter pays shortage at their own expense.


 Deserve the attention of the types of compensation, subject to compensation by a notary public for an offense, which harmed. Discussions are going around the fact that it is subject to compensation: the only real loss or to the same loss of profits of the person affected by the action of a notary in the implementation of their professional activities.


With the article. 22 of the Civil code of Ukraine [13] (hereinafter - CC), it follows that any property damage may be determined in the form of reimbursement of losses and lost profits. Article 23 of the CC also provides for the compensation of moral damage. Therefore, under the harms of the Ukrainian law provides for actual damages, loss of profit and moral damage. Therefore, given the approach of full compensation for the harm, which is quite clearly follows from the article. 27 of the Law, the notary shall be reimbursed the actual damages, loss of profits and non-pecuniary damage in the presence of each of them. A similar approach is taken, a number of researchers.


So. G.B. Romanovsky and O.V. Romanovskaya indicate that it is a pity, which should be reimbursed by private notary, consists not only of real loss, but also to loss of benefits. In this case, the loss of earnings it is proposed to understand the underpayment of income, which the person would receive under the ordinary conditions of the civil turnover, if his right not to be broken [14, p. 89]. The distinction between actual losses and lost profits successfully demonstrated G.K. Matveyv. He pointed out, that the important thing is the nature of the property expenses of the victim, which were the result of illegal actions. If the lost property - then it is a shame: if a violation of the opportunity to obtain certain property benefits - that is the lost profit. Therefore, if a person is reasonably expected to receive benefits from the property, acquired by a notary identified however, such a certificate has not happened through the unjustified refusal of a notary, a person is entitled to appropriate compensation by the notary.


It should be noted that there is a position of some Russian researchers, for example, R.I. Vergasova, which indicated that the notary shall indemnify only the actual damages, but not lost benefits [15, p. 56]. But it is not necessary to agree, because the Ukrainian legislation, according to h. 3, art. 22 of the CC establishes that losses (by which is meant as a real damage and lost profit) shall be reimbursed in full. The current warning that the recovery in the smaller or larger amounts can be provided by a law or the contract. However, in the article. 27 of the Law stated that the damage caused to a person as a result of illegal actions or negligence of a private notary, shall be compensated in full amount. Therefore, the full amount of compensation of harm, caused by a notary public, just a peremptory norm of the Law.


 Problem of the volume of the civil-law liability of a notary in the context of the implementation of the reform of notaries and the legislative regulation is complex and requires careful examination. Why, in particular, the legislator in the aspect of regulation of the liability of a notary allocated only a question of compensation of the damage " of course, remains controversial. But this legislative uncertainty of the Institute of liability of a notary, usually, in practice testifies to the possibility of abuse of their rights subjects, which appealed to the notary and received the notary service, as well as about the possibility of abuse of their powers of officials of the bodies of the Prosecutor's office and the police. Careless legislative regulation of the Institute of liability of a notary testifies to the fact that there is no warranty of notaries activity, which leads to violation of the rights of the notary and the end result indirectly affect the rights of citizens and legal persons, in most cases, a negative way (i.e. there is a violation of the rights), for the protection of which, in particular, and a notaries.
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Аннотация. В данной статье исследуется вопрос, связанный с определением объема гражданской ответственности нотариуса, в случае осуществления незаконных действий или неосторожности частного или государственного нотариуса.
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