Fedorov A.A.
Attorney
 
CUMULATIVE LEGAL PROTECTION OF DESIGN DECISIONS
The summary. Attempt to define concept of a cumulative right protection of design decisions has been made, to establish its nature and structure.
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Formulation of problem. Specificity of intellectual property rights is that one and the same result of intellectual, creative activity (RICA) can receive legal protection as a variety of objects of intellectual property right (OIPR). In this context, design decisions (DD) is a good example because most of them are able to acquire a protected means once the four institutions of intellectual property: copyright, designs, trademarks law and to protection against unfair competition. 

Ability RICA obtain protection as various OIPR has received the name of a cumulative legal protection (CLP). The literature reviewed only some of the negative consequences associated with the effect of CLP [1, 2, 3]. Moreover, research only cases of dual protection, for example, works and industrial designs or industrial designs and trademarks. However, so far have not carried out a detailed analysis of the nature of CLP and its structure as well as a comparative analysis of all elements at the same time as the CLP regarding DD and respect other RICA. 

For the definition of the CLP should examine its characteristics. 

The first sign of CLP - a simultaneous application to RICA various legal institutions. Hereby CLP differs from alternative legal protection when choosing one method of preventing simultaneous use more. Example of the latter can serve as a system of industrial design in the USSR. "According to the Guidelines for the compilation and submission of applications for industrial design on January 24, 1985 examination did not take to the application in respect of the objects previously received and evaluated in accordance with established standards along ku by copyright ..." [4, 412]. 

By DD and other RICA can simultaneously apply several institutions intellectual property rights. Therefore, the concept of "dual protection" is too narrowed meaning than the term "CLP". 

The second sign of CLP involves the use of various legal institutions to the same relationship. There is a coincidence of these legal institutions on the subject and method of regulation. As a result of the prerequisites of a conflict between their individual rules. This feature CLP differs from cases of different areas of law to the same legal phenomena. Thus, constitutional law regards man as a citizen, and civil law - as an physical person, and it does not create a conflict between the provisions of these areas of law.
The same sign of cumulative protection differs from collisions in private international law. CLP creates, so to speak, the "rivalry" between the various institutions of law only one state, and private international law is considered a conflict similar rules by the law of different states. If private international law conflict issues are usually resolved by specifying in the conflict rules of a single order, it means cumulativeness lack of legal mechanisms unambiguous choice between legal institutions and norms, such as the principle priority of special rules on general or above normal over the previous one. That is why some norms of elements of CLP may be in terms of conflict, not competition, because in the latter case there is always a way to make a definitive choice in favor of one of the rules [5]. Moreover, if the rules of legal institutions that are against competition that is currently agreed between another, then collisions are virtually absent, but the rivalry still continues. 

Illustrative examples for DD collisions a provision part 2 article 8 Of the Law "On Protection of Industrial Designs": if the employer within four months from the date of receipt of the notice from the author-worker to create the latest industrial design does not file an application, the right to obtain a patent to the author. Consequently, a author get exclusive property rights arising from the patent. Thus, property rights for drawing (artwork), as an object of industrial design will be jointly owned by the worker and the employer by virtue of article 429 of the Civil Code, unless otherwise provided by the contract. [6]. A similar problem exists in Russian legislation. [2].
Another example of inconsistency elements CLP - provision of article  6 of the Law "On Protection Against Unfair Competition". This article shall not apply to products whose appearance is protected like any OIPR. But the appearance or design of two-dimensional and three-dimensional products are always the embodiment of a certain figure (artwork), regardless of its completeness, purpose, values and so on. As any work of art is OIPR by definition, there is no DD, which would have had the status of OIPR. In fact, the scope of this article should have been limited to industrial property rights, but not any OIPR. 

In view of the above, the CLP can be defined as a kind of legal protection, in which one and the same object of legal protection simultaneously apply different legal institutions (elements of CLP), which are interconnected in relation of competition, and their rules may communicate collision in cases where these institutions are not aligned with each other.
In cumulativeness of substantive law is sometimes speak of "procedural" cumulativeness [1, 51]. The latter already implies the existence of the first and is the ability of the authorized person to refer both to the rules of various legal institutions as the basis of the same suit.
Not all of DD can get CLP. Thus, not all the works, despite its originality, will meet the condition of global novelty that prevents their protection as industrial designs. On the other hand, not all works can meet the absolute criteria of which are determined by the law of trademarks.
Not coincide terms of legal protection of DD with different legal institutions. The term of a design patent can not exceed 15 years, works pass into the public domain with the expiration of 70 on the death of the author, and the action of the certificate to sign for goods and services, subject to maintaining its validity is not limited in time.
Thus, the volume of CLP is determined by the type RICA and changes over time. DD has one of the largest cumulative protection in the sense that they apply to just four legal institutions. Other RICA have a much smaller amount of protection. For example, music can be protected only as objects of copyright and in some cases - as sound trademarks.
Also, it is important to determine not only the volume but also the structure CLP.
Some of those legal institutions, which arises from the application of CLP, affect the applicability of other legal institutions. For example, for article 6 of the Law "On Protection Against Unfair Competition" protection product appearance is subject that those products are not protected as intellectual property rights.
This is, so to speak, "negative" connection of elements of CLP, when the presence of one element precludes the use of another. But nothing prevents to consider the opposite variant of "positive" relationship when one of the elements of cumulative protection can occur only due to the presence of other elements. Example, article 4 of the Law "On Protection Against Unfair Competition" establishes, among other things, responsible for the unlawful use of a trademark. In this case the expected availability of the existing certificate of trademark.
On the other hand registration picture as industrial design or trademark shall not terminate its status as an object of copyright according to Ukrainian legislation.
Thus, all elements of CLP can be divided into those that are applied in parallel or independently of each other, and those that are mutually exclusive and holders have to choose one of the alternatives. And the alternative application of certain legal institutions is relative. Thus, a technical solution can be protected or as an invention (utility model), or as a trade secret. Simultaneous application of these institutes to technical solutions excluded at least since the disclosure to the application. But the protection of technical solutions as trade secrets, in principle, does not preclude the application of this decision rules on efficiency proposal. 

In what is the nature of CLP? Why does it arise?
Each of the institutions of intellectual property rights, defining of a particular OIPR, thereby shared volume concept RITD into types. But this division is not consistent and the volume of each OIPR concepts are not mutually exclusive. So, intersecting with each volume terms "shape, drawing, coloring, or a combination thereof", "graphic denotation" and "denotation" in the sense of article 4 of the Law "On Protection Against Unfair Competition". The concept of work includes the amount of the first two of these concepts and partially included in the scope of the latter. This is a consequence of a specific approach, which has each of the legal institutions subject to its regulation.
The literature discusses the need for CLP for DD or other RICA general, with the possibility of collisions. In addressing this question to distinguish between cases where all elements of the CLP is one and the same holder, and cases where the rules of various institutions of intellectual property rights in respect of the same RICA applied by different individuals.
In the first case, the negative effects of CLP for the holder does not arise. On the contrary, its elements complement each other. Actually in this and manifested cumulativeness protection. Example, article 50 of the Law "On Copyright and Related Rights" does not evolve as a separate offense exploitation stuff, made with in and use of the product. But the operation of things made using industrial design is a separate violation of the right to m accordance with law m on industrial designs. This also applies to store things, made using an object of intellectual property rights, which is a violation of rights to industrial designs and trademarks, but not at work. Export related items qualifies as an offense only in the law of trademarks. And so on. Moreover, each of the institutions of intellectual property rights has a specific set of ways to protect rights. 

However, in most cases, the scope of the legal protection of various institutions of intellectual property rights will coincide. This is particularly true of manufacturing and distribution of various forms of things that include OIPR. 

The negative effects of CLP appear when the exclusive rights of a person to a specific OIPR overlap with exclusive rights of another person on the same RICA but presented as other OIPR. There are even cases where the author design solution is one person, the corresponding picture patented as industrial design by another person, and the trademark is the same graphic notation is recorded by a third party. Each of these people will be the holder of exclusive rights to the relevant OIPR. And if all three OIPR will be implemented in the same way, each of these individuals is able to prevent another person using it. 

This problem can be solved only in two ways. The first of these is in overcoming and cumulative legal protection RICA as such. Another way - it avoid the possibility of different people to get exclusive rights to a variety of OIPR relating to a RICA. 

The first of these paths can hardly be considered promising. Because it involves the establishment of mutually unambiguous relationship between all kinds RICA the one hand and each of the other OIPR that is hardly possible. Thus, for most design decisions during their creation is unknown whether they will determine the shape of industrial products, or remain only in the form of drawings on paper. Therefore, if the right to refuse industrial drawings in protection by copyright norms, recognizing them with the only industrial design, then it saves the authors of these drawings many powers specific to copyright. In addition, the division figures to those that can only be protected as industrial designs, and those that can be protected as works [2, 70], does not solve the question of the relationship works with other elements of CLP other than industrial designs.
So, the only remains the second path. In fact, he realized the Ukrainian legislation, but not fully. Example, for article 25 of the Law "On Protection of Industrial Designs" patent can be declared invalid by the courts in the case of application in violation of the rights of others. Contains a similar provision and article 19 of the Law "On Protection of Rights to Marks for Goods and Services". Since the majority of DD related to fine art, the copyright on them arises at the time of their creation without performing any formality. Steps to check the picture as industrial design or trademark by a person who does not own the rights to this picture, we can consider I rolled copyright infringement because registrations involving reproduction and publication object registration. Article 177 of the Criminal Code provides for criminal liability for misappropriation under certain conditions authorship industrial design. However, because copyright is not subject to compulsory registration, no single agency in the world deprived of the opportunity to inspect this item for the registration of industrial property. This explains the practical possibility of registration of one and the same RICA as different OIPR addressed to different persons.
The above suggests a hierarchy of CLP. Patenting DD as industrial design or its registration as a trade mark at depending on the availability of the appropriate copyright work. In turn of copyright is independent of any other provisions of law institution. But industrial designs and trade marks are, so to speak, at one level of the hierarchy. The registration of the trademark may be refused if it reproduces indus matched sample app another person (part 4 article 6 of the Law "On Protection of Rights to Marks for Goods and Services"), and publication of a Certificate to mark may disparage the world novelty industry sample. 

Judicial practice contains many examples of invalidation certificates for trademarks and patents for industrial designs in breach of copyright. Thus, the legislation contains enough leverage to overcome problems registering the same RICA as different OIPR addressed different people. 

But what in case of transfer (assignment) entity exclusive rights, such as industrial design while retaining the exclusive right to the same RICA and le as a trademark? Rules on the disposal of intellectual property rights do not include the possible rivalry of property rights, so this issue should be resolved by the parties of the transaction. 

Summarizing the above it can be argued that the CLP is the result of a specific approach, each of the institutions of intellectual property rights to RICA, causing certain types RICA that meet certain OIPR are not mutually exclusive. Cumulative, simultaneous legal protection of the same RICA means of various legal institutions (items CLP), which are each in respect of competition and rules which may in particular cases be in conflict. Elements of CLP divided into dependent and independent, to those that are used in parallel, and alternative. It stated on the erroneous notion of substitution CLP concept of "double" protection. In addition, elements of CLP are in hierarchical relationships between them. If the rules of each of the institutions of intellectual property rights will be consistent, the negative effects will not occur CLP. In contrast, accumulation of various means of legal protection only enhance security RICA.
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Анотація. Зроблена спроба визначити поняття кумулятивної правової охорони дизайнерських рішень, встановити її природу та структуру.
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Аннотация. Предпринята попытка определить понятие кумулятивной правовой охраны дизайнерских решений, установить ее природу и структуру.
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