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BCII «Muxonaiscokuii incmumym npasa

Hauyionanvroeo ynisepcumemy «Qoecvia 10pudutHa axademisy

JIOTMA IIPABA Y KOHTEKCTI JOPUJIMYHOI NIAJILHOCTI

AHoTanisg. CTarTs NpPUCBSYEHA BCTAHOBJIEHHIO OCO-
OnmMBOCTEl BHpaKEHHS JOTMH IpaBa Ha PiBHI IOPUIUIHOI
MPaKTHKH Ta yciel CHCTEMH IPaBOBHX KOMYHIKamid. Y
CTaTTi TPOAHaTi30BaHi OCHOBHI HANPSIMKH BUKOPHUCTAHHS
JIOTMH TIpaBa Ta JOTMAaTHYHOTO METONY B FOPHIMYHIN Ji-
SITBHOCTI.

Korouosi ciioBa: norma mpasa, IOpUANYHA JTisTBHICTS,
3aKOHOTBOpYA [isUIBHICTB, IPABO3aCTOCYBAHHS, IPABOIH-
TepIpeTarlis.

IMocranoBka nmpoGaemu. Posran qormu mpasa Sk KoM-
TIOHEHTY PABOBOTO JKHTTA BUMArae BCTAHOBICHHS ii MicI
y TIPABOBiil PeallbHOCT], @ OTAeE — JAEMOHCTpaLiio ii 03HaK,
crieuhigHIX CTPYKTYP, Uepes AKi BOHA BTLTIOETbCA Y KHUTTA,
TPHCOPMYIOYHCh 3 EIEMEHTIB PABOCBIZOMOCTI Y TIPaBo-
BHX aKTaX, NMPaBOBIJHOCHHAX, PABOBUX cutyauisx. OnHier0
3 HAHBLTBIII 3HAKOBHX TAKVX CTPYKTYP € IpaBoBa (vactire ii
HA3MBAIOTh OPUIMYHOIO) ISITBHICTb.

O3HayeHa mpolrieMa 4acTKOBO 3HAHIILIA CBOE BiI0OpaKEH-
ns y mpanx C. C. Anexceesa, JI. . Ipimma, B. M. JIpomi-
Ha, C. O. Mypomuesa, f0. M. O6oporosa, M. M. Kopkyrosa,
A. ®. Kpmxanoscbkoro, B. C. Hepcecsnma, U. O. Ilokpos-
cokoro, I1. M. Pabinomua, A. @. Yepnanuesa, E. I\ KO-
Ha Ta IHIMX BITOMHX JOPEBOMIOMIMHUX Ta BITYM3HIHUX
TPaBO3HABIIIB.

Merto10 n1aHoi CTaTTi € BUSABNEHHS OCHOBHHX HAIpPSMKIB
BUKOPHCTAHHA JOTMH TIPaBa Ta JOrMATHUHOTO METOZTy B fopu-
JIMYHIH JJSIBHOCTI.

JUs I0CATHEHHS! T0CTABICHOT MCTH aBTOp BBAXKAE 32 He-
O6XII[HC BI/IpIHIeHHﬂ TaKUX 3aBJaHb; 1) JIOBECTH, 110 TSUTB-
HICTb — ¢ CI0CIO ICHYBAHHS J10MH NPABA, BHXIHHI TyHKT
HAMOBHEHHS TIPABOBOI Chepr JOrMaTHIHUMH IZIEAMH Ta T10-
HSATTAM; 2) JIOBECTH, 11O 10TMa NPaBa B KOHTEKCTI AisTbHO-
CTi BUABIAETBCA CTPYKTYPOBAHOIO BIAMOBIIHO ZI0 XapakTepy
OKPEMOTO THUITY MPaBOBOi JIsMBHOCTI; 3) BUSHAYHTH CepH
BHKOPHCTAHHSI IOTMH TPaBa AK AISUTbHICHOT METOIOJIOTI.

Bukzan ocHoBHoro marepiany aociaizkenns. [lonsrra
TisBHOCTI HabyIo ctarycy dinocodebkoi Kateropii me y ¢i-
nocotpii Aprcrorens. [Totim BoHO craiio LIIPOKO BHKOPHCTO-
BYBATHCS B JIOCII/DKCHHSAX OyIIb-fKIX COLIATBHIX (JCHOMEHIB,
i 1ie He BrmazkoBoro. [To-nepie, KATeropist «ALIBHICTE) Ma€
IIMPOKI METOHONOTTHI MOKIMBOCTI. SIK CTIpaBeIIBO 3a3Ha-
yag E. I, FOin, «y cyyacHoMy mi3HaHHI, 0COONMBO ryMaHiTap-
HOMY, TIOHSTTS AISUTBHOCTI BiIIrpae KIOYOBY METOIOIOTIIHO
LEHTPATIbHY POib, OCKLIBKH 33 HOTO JOTIOMOTOK0 HATA€ThCS
O/Ha 3 MOKIMBHX YHIBEPCATBHUX XapAKTEPHUCTHK JHOICHKOTO
cBity» [1, c. 226]. [To-mpyre, BeMKI €BPUCTHYHI MOKITHBOCTI
BJIACTHBI TaK 3BaHIM MISUbHICHIH MApaiIMi, CyTh SKOT MOJIATAE
y BU3HaHHI OY/Ib-KOTO COIIATBHOTO SBHIIA YU TIPOIIECY BH-
XIJTHOIO aKCIOMOO Ta TIPUHIUIIOM TisUTHOCTI mmomuHH. Jlisib-
HICTb Y LIbOMY CEHCI — cT10ci0 OyTTS CyCIiTbCTBa.

Y 3araibHOMY BHTIIAI BUKOPHCTAHHS MiSUTBHICHOTO TijI-
X0xty i03BoIIs€, Ha ymMKy B. XK. Kemne, 3Haitty mutsx 1o mosic-
HEHHs TOTO, YOMY JIOIU (OpMYIOThCS («poOIATHY) AIHCHICTD
TaKoI0, Ik BOHA €, a HE 1HAKIIOK, TOOTO HaKTHYHO BIKPUTH
3aKOHM Ta IETEPMIHAHTH COLIaNbHOI peanbHocTi [2, ¢. 106].

Buxomsuu 3 AISUIBHICHOTO TIAXOMY, MPABOBY Misib-
HICTh MOKHA BU3HAYMTH SIK AKTHBHE CTABIEHHA CY0’€KTa JI0
CHCTEMHOTO CBITY, IK CTIOCIO COLIABHOTO 3B’3KY CY0'€KTa
Ta PABOBOI PEANIbHOCTI 3 METOKO CTBOPEHHS yMOB 1T yemii-
HOTO Po3BHTKY. [IpH LbOMY CIIifl TKPECIHTH, 1O NPaBOBa
JLSIBHICTh € OLIBLI LIHPOKHM HOHATTAM, HIK HpHANYHA
NIPAKTHKA, OCKIIbKH NIepeAdadae HILly CTPYKTYPY akTHBHOCTI
cy0’€exTiB.

Inei B. M. Jlbomina [2, ¢. 117] 11010 AIIBHOCTI Y KOHTEK-
CTI PO3YMIHHS JOTMH NPaBa MOKHA IHTCPIPETYBATH TaKHM
YHHOM: 1) JIATBHICTD — 1€ CTIOCIO ICHYBAHHS J0rMHA MpaBa,
BHXUIHHIT YHKT HAIOBHEHHS NIPABOBOI C()epr AOrMATHIHH-
MH iesIMH Ta TIOHATTAMH. 3a MeXaMmi JisUbHOCTI [IPaBoBi
BIJHOCHHH, TIPaBOBA CBIAOMICTb, IIPABO SIK LIHHICHO-HOPMA-
THBHA CHCTEMA, @ OTXKE 1 0rMa IPaBa, ICHYBATH HE MOXKYT;
2) fiorMa npaBa 4epes AisIbHICTb BIUIIOETHCS Y PEAIbHICTD,
OCKLIbKH BOHA NPHCYTHS B IPABOBHX ALAX JIOAMHH; 3) pi3-
HUM CTaHaM Ta KOMIIOHEHTaM JOTMHM TpaBa BiITOBINAIOTH
pi3Hi THIH Ta QOPMU MPABOBOI AIAILHOCTI (0COOMTHMBO AKTY-
IbHO e B KOHTEKCTI 3aCTOCYBAHHS JI0TMATHYHOTO METOAY
SIK MCTOZy JUsUIBHOCTI); 4) I0rMa 1IpaBa B KOHTEKCTI AisIbHO-
CTi BUABIAETBCS CTPYKTYPOBAHOIO BIJMOBIIHO /10 XapakTepy
OKPEMOO THITY TPaBOBOL JISTIBHOCTL.

3 nosuuiit NpaBOBOT ALIBHOCTI BHIAETBCS 32 MOKINBE
NIPOCTEXKUTH BHKOPHCTAHHS METOXOMONI Liel AisIbHOCTI Y
KOHTEKCTI BHKOPHCTaHHs jiormu mpasa. Taka merozosoris
MOJKE I[LTKOM CTIPaBETUBO IMEHYBATHCS I0TMATHIHOK METO-
JIOIIOT110, OCKIbKY Mepesidadae He MPoCTO BTICHHS JOTMH Y
JKUTTA, ale il caM KOHTEKCT ii OTpeIMEYeHHs MOCTa€ K [IIu-
00KO TOrMaTHYHHIL.

Ho cepu pormariuroi MeTogonOrii TPaBOBOI JUSTTBHOCTI
CITiJT BITHECTH: CTBOPEHHS HOPM IpaBa, iX 3aCTOCYBAHHS Ta
00po0Ka.

VY nepuiii cepi 10rMaTHYHOT METOROIONTi SK PABOTBO-
PEHHs Ma€ Taki METOH: 3aKOHOJaBYHNH, CYNOBHl I 100T4HO
HayKoBHii. ¥ JpyTiit C(bepl 34CTOCYBAHHS NPaBA — iHTEpIIpE-
TaliHUH METOJI, y TPETIll — YMCTO HAyKOBHUIT METON 00pOOKH
TpaBa K JOTMH.

3aK0HO/aBY0-OrMATHYHA METOLOIONi, 1O HaibLIb
ACKPBO BHPAKCHA Y TIOHATTI H0pHIH4HOT TEXHIKH, K TeX-
HIYHO MPaBOTBOPYHI NPOLEC 3a3BHYall 3aIMUIAETHCA 11032
YBarow J0cTikeHb. Ha Hamry IyMKy BUHOK IbOMY — IIig
KIBA YCTAHOBKA HA CTIPUIHATT MPABOBOI PeanbHOCTI SIK yKe
BIOPS/IKOBAHOT 3aKOHOM, TOOTO cam MPOLEC TBOPCHHA 3aKOHY
niepeOyBae /1eCh 3a KaJIpoM, PIBHO K HOro COLIabHO-CKOHO-
MiYHa, KyTbTypHA, TMOMITHYHA TOMIO 3yMOBIEHICT. OpHcCT,
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SIK TIPABILIO, CaM Ha MPaKTHLi BUPOOIse f1st cede wiei MeTo,
KOKHOTO Pa3y BKJTFOYAIOYHCh Y KOHTEKCT TPABOBOI AisTbHOCTI
31 CTBOPEHHS TPABOBUX HOpM.

KoskeH 3akoH, BEMHKNI i Mlliif 32 PO3MIPOM, METO0-
JIOTI4HO BHMArae MEPELyCIM y CBOEMY CTBOPEHHI 3pO3YMilIO-
TO YABJIEHHS PO METY 3aKoHy. ToMy IiIb0BA XapaKTepUCTHKA
I € HacamIiepezl TIepLIO0 YMOBOKO B 3aK0H011ani171 TBOPYOCTI.
[HIa ymoBa, Ky HEDIAKO ITHOPYHOTB, — L 3B’S30K HOBOTO
3aKOHY 3 nonepeumM 13 yCIEI0 CHCTEMOIO SIK IOTMOIO TTPaBa.
[e cuntes3 1ineil, HACKITbKH, 3BUYAIHHO, TAKUHA CHHTE3 MOK-
muBui. Ane, sk BBaxae PoGepr K. beprepon, skimo HaBith
HOBUH 3aKOH 3MIHIOE TOPSIOK ICHYBAHHS TEBHOI CHCTEMH
TISUTBHOCTI, CTBOPIOE HOBI Hadala, TO ¥ y IbOMY BHTIAJKY
CHHTETHYHA TIEPEBIPKa BUMArae TIEBHOT0, X04a O HaBiTh (op-
MaJIbHOTO Y3romkeHHs. OcoOMIBO 1€ BaKIHBO B CEHCI BKITIO-
YEHHS HOBOTO 3aKOHY B CHCTEMY Tpasa [3, ¢. 7].

Tperiii KOMIOHEHT 3aKOHOTBOPYO-I0TMaTHYHOTO METOMY
TIOB’SI3aHHi 3 IBOMA MOTIEPETHIMH, — 1[e METOT (JOPMYITIOBAH-
Hs Ha3BU IMEHI 3aKOHY. TyT JIOTMaTHYHa METOOMOTIS BUMA-
Ta€ YITKOCTI Ta TIOCIIAOBHOCTI Y BCTAHOBIEHHI FOPHIMIHOI
TIPUPOMIH TOTO 1HCTUTYTY, IKUIl BIPOBA/DKYETBCS Yepe3 HOp-
MOTBOpYicTh. ToMy Ha3Ba 3aKOHY € TEXHIYHO Ta METOHONO-
TIYHO BKIMBUM ACTIEKTOM #Oro MaitOyTHbOI Aii y TpaBoBiii
cucremi. Bin Bumarae mepemyciM mepeBipKH BiAMOBIIHOCTI
3MICTY 3aKoHY i{oro Hassi. Lls nepesipka JBosika: BoHa fie
BL QHAII3y 3MICTY 3aKOHY, BIKC BHTOTOBICHOIO SIK NPOCKTY,
ZI0 Ha3BH 1 HA3A){ — BLY AHANI3y HA3BH JI0 3MICTY 3aKOHOIPO-
exTy. Bunineni B pomy ABOKOMY NIPOLLCC aHANI3Y [ICPBHHHI
03HAKH (PEKBI3UTH) 3aKOHY B HOr0 3MiCTi MOKYTb I0TOMOITH
He JTHIIE TPaBUIBHO (POPMYITIOBATH HA3BY 3aKOHOMPOEKTY, a
i BUABUTH, MOKIIUBO, HEIOCTATHIO TOBHOTY #Oro 3MicTy [4,
c. 32].

YeTBepTnil acmeKT 3aKOHOTBOPUO-IOTMATHYHOTO METOIY
— 11e PO3TAITYBAHHS CAMOTO MaTepiaiy 4u ioro nopsaox. Tex-
HIYHO TIOPAZI0K HOPM MOBHHEH BH3HAYATHCSA BUCYHEHHSIM Ha
TIEpIIIE MICIIe B TIPOEKT] 3aKOHY TUX TONOKEHb, SKI HAHOLTBII
3arajibHi 1 THM CAMHM BU3HAYAIOTH TOJANbIINIA TOPSIOK BH-
K4y 3aKoHy. 3BiCHO, Iie HE 03HAYA€, IO caM TOPSIOK BH-
KJIaJy Mae MeJAroriyHe i 3arazoM HayKoBO-pO3’ sICHIOBAIb-
He 3HaueHHs. [le — mops 0K BHYTPILIHIH, BUSHAYEHUH CaMOk0
METOI0 3aKOHY B HOTO MOBHIH 3p03yMLI0CTI SIK I TOTO, XTO
3aCTOCOBY€E HOPMY, TaK 1 /s TPOMaJIsH 3aranom [ 3, c. 112].

[T’ sTnii kOMIIOHEHT 3AKOHOTBOPHO-JI0rMATHYHOTO METONTY
nojsirae y opmyiosanHi crarei. Koxa 3 aux Mae Oyti 3a
MOXJIHBOCTI KOPOTKOIO 1 BOJHOYAC 3pO3YMLIOI0 Ta BH3HAUE-
Hot. Lle Bike BelmKe MUCTENUTBO, SKE OTPUMYHOTH 13 JOCBi-
JIOM, TIpY CBIIOMOMY 3aCTOCYBaHHI 3ra/laHuX BHIIE METOX0-
noriynux ymos [6, c. 18-19].

OzHa 3 BOKIMBHX BUMOT, TI0B’S3aHa 3 3aCTOCYBAHHS 3a-
KOHOTBOPYO-JIOTMATHYHOTO METOJY, MONIATAE B HEOOX1THOCTI
VHUKATH HEMOCMiOBHOCTI B TepMiHaX (TepMiHOMOTIYHHMIL
metox). Lle 30008’ 513a710 MepeBipATH HE JHULLIE NOCTIJOBHICTD
BHKOPHCTAHHS TEPMIHIB B OKPEMOMY 3aKOHI, a i 3B’S3aHICTb
1 HeCymepeyHiCTh TEPMIHONOTI], IPUITHATOT B CHCTEMI BCHOTO
npasa. 3po3yMilIo, 1O BBEACHHS B OKPEMHH 3aKOH (a Takox
y3arayii pu pesisii KO)IEKCIB)HOBI/IX TEMIHIB, I1I0 CTBOPIOIOTH
IUYTAHHHY B yKe ICHYHOUI TEPMIHONOTT, abCOIIOTHO Hepa-
LIOHAIBHO. Y 1bOMY KOHTEKCTI 3HAYCHHS IOrMH TIPaBa BAKKO
TEPEOLIiHUTH, OCKIIBKI CaMe BOHA CTBOPIOE HATEKHI YMOBH
JUTS HECYTICPeUITHBOTO iCHYBAHHA Ta POBHTKY MOHATIHHO-Ka-
TEropiabHOTO anapary FPUCTIPYICHIIIL.

FOpummuna TexHika 3aKOHOTBOPYOCTI K 0COOMMBOT J10T-
MAaTHYHOT METO0JIOT1i BUMArae MocIiJoBHOTO Ta MPaBUIbHO-
IO BUKOPUCTAHHS METOMIB ampoKCHMaIIii Ta (imarii npaso-
BUX TIOJIOKEHb. Y HAHOUIBII IMPOKOMY KOHTEKCTI 1€ BUMOTa
TPABIILHOTO BUKOPHCTAHHS YYKOTO 3aKOHOAABCTBA NP BH-
poOIeHH] 3aKOHOTPOEKTY MOpIBHAIBLHIM MeTonoM. [lepeny-
CcIM HEOOXITHO YHHKATH MPSIMOTO 3ar03U4EeHHS BUTPUMOK 13
Yy’KOro 3aKOHOJIABCTBA, OCKLTBKU KOXHE 3aKOHOJABCTBO Op-
TaHIYHO TIOB S3aHe 13 3arajibHO0 CHCTEMOIO TipaBa. ToMy oco-
O1IMBO HEAOMYCTHMIM € TCKCTYa/TbHE, OYKBATBHE 3AMO3HUCH-
HsL 1Y3KOTO Matepiaity. 3a Taxoi peLemLiii JerKo BIOpraioTses,
30KpeMa, Ty TeleHI/I OpraHivHO HE NI0B’53aHi 3 CHCTEMOIO
JIEOYOTO MPaBa B HOro TepMIHOMOTi.

OxpiM 3aKOHOTBOPYO-IOTMATHYHOTO METOAY B chepi mpa-
BOBOI JISUIHOCTI MA€ TaKOX BEIMKE 3HAYEHHS CYIOBO-I0T-
MaTHYHHi paBoTBOpunit MeTox. Iliz cynoBo-norMarHaHIM
NIPABOTBOPYMM METOJOM PO3yMI€TbCS 3MiHA JOTMATHYHHX
TONOKEHb (y3aran HOpM) IUTAXOM IHTePIPETALiiHOT Aisib-
HOCTI cyzty. Bona Bupaaerscs: 1) y 3ByKeHHI JII09UX HOPM,
2) y ix posupenHi abo, HapeITi, 3) y BCTAaHOBIEHHI HOBOTO
1paBa 1Ipi 30epekeHHI TeKCTy 3aKoHy [7, ¢. 63].

Y pi3HuX cHcTeMax mpaBa podib cyy piHa. [lorsa Ha cyn
K Ha CIyTy 3aKOHY, 200 00pa3HO — «ByCTa 3aKOHY», YCYBa€
TPaBOTBOPUY poib cyai. [Ipote 1s ponb eyl HuHi 3araib-
HOBH3HAHA, 1 TPHBAOTH CYIEPCUKH JIHIIC IPO po3Mip miei
pori. fIK Biziomo, [Ko/1a BLTHHOr0 MpaBa B 0C001 KpaiiHix cBo-
iX Tpe/ICTaBHIKIB me HACTUIbKH JIAIEKO, 1O JI0MYCKAE CTBO-
PEHHSI CyZIOM IpaBa if Takoro, 1O MPSMO CYIEPEUNTb 3aKOHY.
3okpema, posib Cyy HOPMaIbHO BUPAKA€EThCs NP CTBOPEHHI
HOBHX TIOJIOKEHb Y KOHKPETHOMY PO3BUTKY HOPM 3aKOHY SK
nepeayciM enacTUyHuX 1 B3arani OmankeTHux. Cyn y cBoiit
TPAKTHIL, 04N KOHKPETHHI 3MICT TakOTo Poxy HOpMaM,
THM CaMHM TIPUAPOIHO CTIPHsE BUPOOTEHHIO 3MICTY BKA3aHIX
HopM. HesanexHo Bif 1bOTO TEpMiHA TMPABOBI MOTOXKEHHS
3aKOHY OTPUMYIOTb Yepe3 CYI CBIif HOTMATHUHUI 3araibHuil
3MmicT. Tak, HampuKJIa[, CyMIIHHICT, IO BCTAHOBMIOETHCS
KOHKPETHO CY/IOM, THM CAMIM BU3HAYA€ TOHATTA TIPO CyM-
THHICTb.

Haperuri, OcKinbKY B 10rMaTHyHiN CHCTEMI ICHYIOTb TaK
3BaHl MPOTAIHHH, CY[l AK NPABOTBOPYHIi THHHIK, aHaJoriy-
HO 3aKOHY I, 0c00IMBO, aHATIOTIi 1paBa, BCTAHOBIIOE HOBI
JIOTMATHYHI HOJIOXKCHHS SIK HOPMH [IpaBa. 3aCTOCYBAHHS CY-
JI0BO-TIOTMATHYHOTO METOJy BAMArae CBOIX TEXHIYHUX TPH-
HiomiB y BkazaHiil cdepi. L{i mpuitomu Taki: 1) BUBYEHHS cy/10-
BOIO Martepiany AK Takoro, 1o nepeaye (MpeneieHTHoro), 2)
BHJIUICHHS 3 [IbOTO MaTepiay 3arajibHUX TEPBHHHAX O3HAK,
3) cuHTe3 LUX O3HAK B YTBOPEHHI MOHATTS, 3MICTOM SKOTO
€ HOBE MONOKEHHA cyHOBo'l' [IPAKTHKH K IPABOTBOPYOL, L0
TIPHITYCKAE TIOZAMBIY ii 3Mity; 4) mepeBipka BiAMOBIHOCTI
3aKOHOZIABYHM HOPMaM Y CHCI 3arajibHOI CHCTEMH TPaBa, Sk
3aCHOBAHOI Ha CIIPABEIUBOCTI i y CEHCI 00’ €KTHBHOI CIIpa-
BE/UIUBOCTI IO3UTHBHOTO MPaBa.

HaykoBo-70rMaTHuHuii IIpaBOTBOPUMH METO Mae Miclie
Tpy po3polLi CHCTEeMH 3aKOHOZABYOi AOTMH (TaKOX JIOTMH
3BUYAITHOTO MPaBa, OCKLIbKH L€ IIPaBO Jli€ Y Mekax, BCTAHOB-
JeHuX 3akoHoM). Llelf MeTos1 3acTOCOBYETbCS TaKoX Mi Yyac
po3po61<n HAYKOBHX (TCOPETHYHNX) KoMeHTapiB. [laii, cyno-
BHl MaTepial TakoX MijuIArae po3poOLli y BUIIAI BCTAHOB-
JIEHHS! 3aTaibHIX HAYKOBHX TOJOKEHD CYIOBOI MPAKTHKH SK
HOpM cy/0Boro mpasa. Hapermri, if cama Hayka CTBOPIOE HOBI
3aralibHi MONOKEHHS, OCKUTbKH BOHA Jli€ B MEKaX 3aKOHO/IaB-
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40i Ta Cyz10Boi cHcTeM. TeXHIHO i TyT yMOBH NPaBUITBHOTO
BUKOPUCTAHHS 3a3HAYEHOTO METOMy Ti cami, 1O i 3rajaHi
BHILE B 3aCTOCYBaHHI JI0 CYAOBOTO MPABOTBOPYOTO METOY.
BinmiHHICTb 3BOMTHCS JIHIIE 10 TOTO, IO HayKoBa podoTa
TIPOBOJUTHCS HE B MPOLIEC] KOHKPETHOTO BKMBAHHS TPaBa, a
B IIPOIIECT YUCTO HAYKOBOT PO3POOKH 3aKOHOABUOi Ta CYIOBO
normu. Brim, 1 cama mo co0i Hayka MOKe CTBOPIOBATH HOBI
HOPMH 11032 BKa3aHUMH MeXaMH, 30KpeMa HLIIXoM 0Co0IH-
BOTO METOJTy HAyKOBO-JIOTMATHYHOT €BOIIONIIT ITpaBa.

TexniuHO B po3poOIl HAYKOBO-IOTMATHYHAM METOIOM
HEOOXITHO PO3PI3HATH TaKi BUIH:

a) po3poOKy BUXITHHX Hadanm Tiei abo IHIIOI cHCTEMH
TIpaBa; 11l Havama K CTPOTOTO TPaBa, TaK i MpaBa, BUIHOTO
Bifl Gopmariamy. TexHI4HO 1el METOT € METOIOM CTPOroro
aHati3y, Mo 3BOAUTHCS 10 CHHTE3Y Ha MiICTaBl 3aKOHOABYO]
Ta CyIOBOI JOTMHU 32 TIepEeBaroi0. 3arajibHi Hayana, o BUPO-
OMFOThCS TEMYKTHBHAM METOTIOM, MEHII OaxaHi i y3arami
Hebe3meuHi. Y IbOMY CEHCI MOKHA 3PO3yMITH, YOMY PUM-
CbKI IOPUCTH BBaXKaIH BU3HA4YEHHS HeOesnednumu. Tyt yike
OyB eMeMEHT JeTYKIii, KA MII TIePEIIKOKATH TI0AIbIIO-
My PO3BUTKY Jformu. HaBmaku, crinmbHuii mporec anamisy Ta
CHHTE3y /1aBaB Y TICYMKY 3arajibHe TMONOKEHHS — Hadano He
TIPOCTO CTaTHYHe, A0CTPaKTHE, aje IMHAMIYHO JKUTTEBE, BH-
TPaBIaHe BUMOTAMHU JKHTTS 1 B 3B A3KY 3 LIUM HE 3aMKHYTE;

0) iHImi BT — 1€ pO3poOKa MO30BHOTO Tpasa (MpaBa Ha
1030B) y ApeBHbOMY TpaBi. e mpaBo popmymi-topmi. [Toxu
il Hemae, HeMae caMoro MpaBa — MaTepiabHOI HOPMH, 11O 3a-
XHUIIAETBCS CYTIOM;

B) HACTYIIHHI BUJ METOJY, KM MU PO3TIAAAEMO, — PO3-
po0Ka B Hay1il 1paBa 3a AHaJIori€to (MeTos anaorii). Y Jas-
HbOMY TIaBI Leil METOJ BUSABISB CBOK [0 Y PO3LIMPCHH
SKICHOCTI TepMiHa (HaNpuKiIaj, 0co0a (isndHa Ta puHIHa
(ocoba — TepMiH), M030BHA 1 Ha0yBaIbHA JABHICTH (ABHICTH
—TepMiH) 1 T. 1.). CyIoBY aHaNoTik0 3aKOHY i mpaBa Tpeda Bia-
PI3HATH BiJl aHAJIOTi Y HAYKOBIil IPAaBOTBOPUOCTI;

T) HACTYIHMUII BUJ — METOJ| IPE3yMILIH. Y HayKoBiil po3-
poO1Li pe3yMIILIis € BCTAHOBNEHHSM HOPMH SK 3araibHOT HOp-
MH Ha NPOTUBArY BUKJIIOYEHHIO 3 HEl SIK CTIELialbHOi HOPMH.
TexHivHO 1€/l METON BEJIE 10 BH/ILTCHHS 31 BCOTO CTATEHHOTO
Marepiaity cTateil ik 3araibHIX HOpM Y Tiif a0 iHmiif cucte-
Mi TpaBa ¥ TakoMy po3yMiHHI pe3yMILii MOTpiOHO cTporo
Biz[pisﬁﬂm il Bi7l MO30BHOT MpE3yMIIL], AK 1€ MaJo MicLe B
CYHIOBii TIPABOTBOPHOCTI (HANPHKIIAL, Y PHMCBKOMY Tpasi).

[HIAit TrTT TIPaBOBOT AATBHOCTI 1IOB’S3HHI 3 TIyMAUCH-
HAM mpasa. | sKmo ams gorMatuyHOi MeTononorii y chepi
TPABOTBOPYOCTI BIACTHBE IIMPOKE 3aCTOCYBAHHSA IOTMH TIpa-
Ba K JIEAKOTO 0a3MCHOTO, OPTaHi3ylyoro Havana, To TIyMa-
YeHHS MPABOBHX HOPM HE TaK IIMPOKO BUKOPHCTOBYE JOTMY.

JlorMaTHYHUMI METOIAMH, B Cepi Ty MadeHHs mpaga, €
BIIACHE, JIMIIIC /1BA METOJIH: I0DHIHKO-TEPMIHONOIIYHNI ata-
T3 Ta METOJ IOTMATHYHOI Ka3yiCTHKH.

FOpunuko-TepMiHONOTIUHMIT  aHAT3 SK JOTMATHYHHI
METO TocTae y (hopMi JIEKCHIHOTO TIyMAYeHHS TPABOBHX
TekcTiB. CTil MOTOTUTHCS 3 TBEPIKEHHSM TPO Te, 10 «0e3-
CYMHiBHI/IM € TOil (aKT, WO [OYATKOBMM ETAIOM MPOLECy
3"CYBaHHS 3MICTY MONOKCHb HOPMATHBHO-TIIPABOBHX AKTIB €
3aCTOCYBaHHS JIHTBICTHYHOTO CTIOCO0Y, 110 KOO MOCTYIIOBO
«1omy4atoThes 1 iHmi. .. » [8, ¢. 50].

JIHrBICTHYHE TIyMaYeHHS OXOIUTIOE CO000 JIEKCHYHE TITy-
MauCHHS, KC € IIPIIHM CePe]l CIOCODIB TIYMauCHHS AKTIB 33-
KOHOJIABCTBA (SIKIIO 32 KPUTEPiit Opati MOCIiIOBHICTh Jiif MpH

TiyMadeHH). «[[0MHaTH rpaMaTHIHe TIyMaveHHs, — I1caB
A. C. Ilironkin, — HCO6XII[HO 3 OCITIKEHHS KOKHOTO CJI0BA B
HOpMATHBHOMY akTi» [9, ¢. 53]. Tum OiTbIIIe 11e € BAYKIMBIM VTS
TIyMayeHHsl CyJacHOro 3akoHomaBcTa Ykpainu. 0. €. 3aiiies
3ayBAXKUB, 110 «3 TIPHHHATTAM KOHCTHTYIIIT YKpaiHu MUTaHHS
rapMoHi3aii (Ak mozo Tekcty Koncrutymii, Tak 1 Mixk c000t0)
TEPMIHOJIOT9HO-MOBHOTO O(OPMICHHS 1 3aKOHONPOEKTIB, i
YHHHIX HOPMATHBHO-TPABOBHX AKTIB 3a/IUIIAETHCS IPAKTUIHO
He Bupimennm» [10, ¢. 97]. M. T. Xayctosa, ypaxoByroun cTaH
TEPMIHOJIOTYHOTO O(OPMICHHS HOPMATHBHO-TIPABOBHX AKTIB,
BHCJIOBINIA IYMKY TIPO T€, 110 OHOBNEHHS TIOHATIHHOIO anapa-
Ty MPaBOBOi HAYKH 3 METO TOTHOIEHHS MPaBOPO3yMIHH,
Ppo3po0IeHHs MeXaHi3MIB peasti3allii IPUHIMITY BEPXOBEHCTBA
TpaBa, 3a0€3MeYeHHs 3aKOHHOCTI i TMIATPUMAHHS MPABOTIO-
PAIKY € OCHOBHUM HATPSMKOM PO3BUTKY IMPABOBOI CHCTEMH
(y mmpokomy i posyminsi) [11, . 10]. I3 mieto aymxoro g
TIOTOIUTHCH Y YaCTHHI BIOCKOHANEHHS TOHATIHHOTO amapary
nipaBoBoi Hayku. LLlo cTocyeThes OHOBMEHHS MOHSATIIHOTO ana-
pary, To 13 M Tpeda Oyt 0bepekHIMH, 00 TOHATIHHI arma-
paT yXKe «OHOBHITI». TeTep 3aKOHOIABCTBO «PETYMIOE TPaBo-
BITHOCHHI, JIOTOBIP CTaB CHHOHIMOM IPABOBITHOCHH, 4 3KOH
— BIJIOM TPABOBHX HOPM. A TIOTIM: OCHOBHHMI HATPAMKaMI
PO3BHTKY NPABOBOI CHCTEMH € BIOCKOHATCHHS (IOKOPIHHE)
[IPABOTBOPYOCTI 1 [IPABO3ACTOCYBAHHSL.

OmanM 13 mepmMX MPaBHI «MOBHOTO TIYMAu4eHHS»
0. ©. Yepranmes Ha3uBae MPABHIIO, 3T1THO 3 SKIM 33 HASBHO-
CTI JeranbHoi eiHiii a00 1HIIOTO 3aKOHOABIOTO BU3HAYCH-
Hsl 3HAYCHHA TEPMIHA [IbOMY TEPMIHY CITiJT HafaBaTH caMe Ta-
Koro 3HaueHHs [12, ¢. 93-94]. CemaHTHKa FOPUIUIHOTO TEKCTY
TOB’S13aHa 3 HOTO IHTEPIPETAIIEIO K CHCTEMH 3HAHb PO OC-
HOBHI 3AKOHOMIPHOCTI 3'SCYBAHHS T PO3’sICHCHHSI IIPABOBHX
HOPM SIK THOCCONOIIYHHX POLEAYP, L0 OXOILIIOKTH rpama-
THYHI, JOTYH], ICTOPHKO-TIONITIYHI Ta CHCTEMHI CTIOCO0H Ty~
MaueHHs. Po3’ACHEHHS X04a i He 3aB:KH CIiye 3a 3°5CyBaH-
HAM, OTHAK € 00 €KTHBAIIEI0 TOTEPETHbOI IHTENEKTYalbHOi
JISTTBHOCTI Y BUIVIS KTy PO3’ICHEHHS, MOTHBYBATBHOI YacTH
TPaBO3aCTOCOBHOTO aKTy Yi FOPUANYHOI IOPAJIH.

OcHoBHI MpomeypH TIYMaYeHHs IOMOBHIOKTECA Ore-
pamisMA KOHKPETH3ALi, i GakTHIHO MPAryTh CIiBBITHECTH
CHTYAI[F0 BUKOPHCTAHHS HOPMH, il IHTEPIPETAIIII0 1 KOHTEKCT
PCATBHOTO 3aCTOCYBAHHS. AHATIOTIS Y IIEOMY BHIIAZIKY BIKO-
PUCTOBYETBCS /151 3MIHH PO3YMIHHS i aKTHBHHX 1 IACHBHIX
HOPM 1 3HATTS MK HUMHI KOHIIKTY, 10 icHye y Gopmi BH-
3HAYCHHS «CXOKHX» CYCIUIBHUX BIJHOCHH, IO MiJIATAI0Th
PETYIIIOBaHHIO.

KoHkpernzanis Sk JIOriYHE 3aBEPIICHHS TIyMauyeHHs
TOB’S13aHa 3 3aCTOCYBAHHAM B TPaBi aHANOTi], SKa BKJIIOYAE
3MiHY XapakTepy MpaBOBOTO PETYTIOBAHHA 32 JONOMOIOK
3aCTOCYBAHHS «IIPUKOPJOHHUX)» IMPABOBUX HOPM Ta 3aco0iB
JIOTMaTHYHOTO MPABOBOTO MICIEHHS. [HITMMH CI0BaMH, KOH-
KpeTH3allis BUPaKAEThCA B AETANI3aLi] IOHATH 1 TEPMiHIB, y
TEBHIX MPABHIAX PO3YMIHHS CYCIUTBHUX BITHOCHH 1 3aCTO-
CYBaHHS JI0 HUX HOPM IIPaBa, a TAKOX B OLIHOYHUX CY/KEH-
HSX Ta BHCHOBKaX. KOHKpeTH3allist BUpakaeTbes y crenudin
BHYTPILLIHBO] q)opMH aKTiB OILIHHOTO TIyMadeHHs (T00TO y
CYKYMHOCTI NPHFOMIB BUKIIZICHHS CEHCY IHTEPNPETOBAHIX
TPaBOBUX HOPM), @ TAKOXK iX 30BHIIIHBOI (popMH SIK criocody
BUPQKEHHS Y TIEBHUX MUCHMOBHX JTOKYMEHTaX (HAMPUKIAJ,
BUKOPHCTAHHS IPahidHOTO BUJILICHHS CMUCIOBUX MOMEHTIB).

OueBHHO, 10 BUKOPHUCTAHHA HOPHMKO-TEPMIHOIOIY-
HOTO aHAJi3y BUMArae CTBOPEHHA CHCTEMHU IPABOBOTO Te-
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3aypycy SK YHI(IKOBAHOI CHCTEMH JOTMaTHYHKX TOHATH Ta
TEOPETHYHNX KOHCTPYKI[iH, AKI BUKOPUCTOBYIOTHCS SK HA
3aKOHOJIABYOMY, TaK 1 Ha MPAKTHYHOMY Ta HAYKOBOMY piB-
HSX. SIKIIO 3araibHOMPABOBUN TE3aypyc OXOIIIIOE HE JIUIIE
3aKOHOJIABYMIL, ajieil HAyKOBO-TIPABOBUII MaTepiall, TeMaTHKa
AKOTO 00’€IHAHA TUM YH IHIIAM HAINPSAMKOM TPaBOBOTO pe-
TYIIOBAHHS UM €MHOK0 C(HEPOI0 3aCTOCYBAHHS, TO KpHUTEpii
(opMyBaHHS Te3aypycy Takox MAkOTh 00’ €IHYBATHCS B €1~
HOMY KOHTEKCTI.

Jlns mpaBoBorO TE3aypyca XapakTepHOIO € 0co0MuBa Cu-
Tyailisi, 3yMOBJIEHA THM, II0 MPaBO PETYIIOE PI3HOACTIEKTHI
CTOpOHH cortianbHOro OyTTs. Tomy 3B’30K MiK TPaBOM Ta
TI€I0 YH 1HIIOK c)eporo BUMarae BiMOBIAHOT 1udepeHtiarii
TEPMIHOJOTIYHOTO MaTepiay.

[lepexin BiT TEXHOMOTIi JOTMATHYHOTO TIYMAYEHHS TEK-
CTIB JI0O IOTMATHYHOI Ka3yiCTHUKH — 1€, TI0 CYTI, MePeXij Bi
FOPUIMYHO] TIPAKTHKH JI0 IOPUIMYHOI OCBITH B KOHTEKCTI
mpaBoBoi AisnbHOCTI. KasyicTuna mMetomonoris nepenbadae
BUKOPUCTAHHS JOTMaTHYHOTO MUCICHHS TMPU BUPIIICHHI Ti-
TMOTETHYHUX CHTYaLliil CYJ0BOT0, HOPMOTBOPYOTO UM MPaBO-
3aCTOCOBHOTO TOPAKIB. 3aBJaHHs JOTMATHKA TIPH IIHOMY —
TIPECTABUTH AKOMOTa OLIbIIE TOYOK 30y HA 3aPOOHOBAHY
CHTYAIIi10, BUSBUTH B Hilf TEPMIHOIOTIYHI, ISKCHYHI Ta MPaK-
THYHI ACTIEKTH, 1 B I,OMY KOHTEKCT] 3aCTOCYBATH JOTMaTH4HI
TIPUIOMHU 1HTEPIIpETAIlii IPABOBHX TEKCTIB.

BucnoBku. Takum 9nHOM, MpaBoBa MISUTBHICTH K 0CO-
0muBa cdepa mpaBoBOi PEATbHOCTI, il KOHCTHTYTHBHA OCHOBA
TPOHM3aHa JIOTMOIO TIpaBa fIK HA PiBHI JOTMATHYHOI METO-
JIONOTTi 3aKOHOTBOPUOi ISTBHOCTI, MPaBOIHTEPIpETaNii Ta
TPaBO3aCTOCYBAHHS, alle i BUXOUTH HA PiBEHb IOPUIUYHOI
OCBITH K 0COOJMBOTO CTAaTYCHOrO KOMIIOHEHTY MpPaBOBOi
CHCTEMH.

[Tomanbur HaykoBi mouryku: 1) 3°scyBaTu BIAcTHBOCTI
JIOTMH TIPaBa K KOMIIOHEHTA IPABOBOTO KHUTTA; 2) BUSHAYUTH
0COOMMBOCTI Taiy3eil JOrMATHIHOT FOPUCTIPY/ICHIIi.
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Cunopenxo E. M. [lorma npaBa B KOHTEKCTe IOpH-
AUYECKOH 1esiTeJIbHOCTH

AnHoTtanus. CTaTes HNOCBSIICHA YCTAaHOBICHHIO OCO-
OeHHOCTE BBIpAXEHHsS JOTMBI IIpaBa HA ypPOBHE IOpPH-
JUYECKOU IPAKTUKM, a TaKXKe BCEH CHCTEMBbl NPABOBBIX
KOMMYHUKanuil. B crarbe npoaHanu3oBaHbl OCHOBHBIE Ha-
IIPABJICHUS UCIIONB30BaHMs JOIMBI [IPaBa U 10rMaTu4ecKo-
IO METOJA B IOPUIAUYECKON JESITEIbHOCTH.

KiroueBble cioBa: norma Inpasa, HOpUIUYECKas [es-
TEJIbHOCTb, 3aKOHOTBOPUYECKAs JESTEAbHOCTb, IIPAaBOIPU-
MEHEHME, IPaBOUHTEPIPETALIHs.

Sidorenko O. A dogma of law is in the context of legal
activity

Summary. The article is devoted establishment of
features of expression dogma of law at the level of legal
practice and all system of legal communications. The
basic directions of the use of dogma of law and dogmatic
technique are analysed in the article.

Key words: a dogma of law, legal activity, legislation,
enforcement of law, strict interpretation (of the law).
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