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Summary. The aim of the article is to describe the theory
of how due process is viewed as a subject of constitutional
control and to illustrate this theoretical concept with examples
from the practice of the Constitutional Court of Azerbaijan
and the European Court of Human Rights.

It is generalized, that in contemporary law, the principle
of due legal process, in the context of judgments by
the European Court of Human Rights, has become a crucial legal
procedural condition for protecting individuals from arbitrary
state intervention. It serves as the foundation of an effective
mechanism for investigating human rights violations. This
principle is one of the objects of protection by constitutional
control bodies as well. In addition, a characteristic of due legal
process is its equitable nature in relation to the implementation
of substantive constitutional rights.

Itissummarized, thatdueprocessasasubjectofconstitutional
control is essential for upholding the rule of law, protecting
individual rights, and ensuring that governments act fairly
and within the boundaries of their authority. Constitutional
control mechanisms play a crucial role in maintaining
the balance between governmental power and individual
freedoms. So, "due process" as a subject of constitutional
control plays a vital role in maintaining the integrity of legal
systems and protecting individual rights. It's a dynamic field
that evolves to address new challenges and ensure that justice
and fairness prevail in the face of changing societal, legal,
and governmental contexts.

It is concluded that in general, constitutional courts, in
establishing due procedures for such cases, can fully utilize
the standards of the CPT, which are available on their official
website. There is no doubt that the enforcement of court deci-
sions is part of the judicial process. In conclusion, as the law
evolves, it complicates legal procedures. Various legal inter-
ests of a wide range of subjects of legal relations emerge
abuses of rights occur, and, consequently, due legal procedure
requires an assessment of fairness from the standpoint of its
constitutional meaning.
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of Human Rights.

The introduction. In contemporary law, the principle of due
legal process, in the context of judgments by the European Court of
Human Rights, has become a crucial legal procedural condition for
protecting individuals from arbitrary state intervention. It serves as
the foundation of an effective mechanism for investigating human
rights violations.

This principle is one of the objects of protection by constitutional
control bodies as well. In addition, a characteristic of due legal
process is its equitable nature in relation to the implementation of
substantive constitutional rights.

Currently, most countries extensively regulate administrative,
criminal, and in some cases civil procedures to ensure a
transparent and fair mechanism for limiting rights and freedoms.
However, sometimes established legal practices or the incorrect
implementation of new legal provisions in a country compel
constitutional courts to intervene in matters of procedural justice.

The literature reviews. There are some researches on this
topic in the Ukrainian literature (see [1-4]) as well as in the
foreign literature (see [5-7]), by the way, not only European
authors pay attention to this problem in terms of the ECtHR
functioning. But the relevant theory was never illustrated by the
examples from the Republic of Azerbaijan — so in this part this
article is innovative.

The aim of the article is to describe the theory of how due
process is viewed as a subject of constitutional control and to
illustrate this theoretical concept with examples from the practice
of the Constitutional Court of Azerbaijan and the European Court
of Human Rights.

Main text. "Due process" as a subject of constitutional control
refers to the examination and oversight of the fairness and legality
of governmental actions, including legislative, administrative, or
judicial decisions, by constitutional courts or similar institutions.
The term is most commonly associated with the legal systems of
countries that adhere to the rule of law and respect for individual
rights.

Here are some key aspects to consider when discussing "due
process" as a subject of constitutional control.

1. Preservation of Fundamental Rights. One of the primary
functions of constitutional control is to ensure that fundamental
rights and liberties of individuals are protected. "Due process"
involves scrutinizing actions by the government to ensure they do
not infringe upon these rights.

2. Legal and Procedural Fairness. "Due process" requires that all
legal proceedings and actions are conducted fairly and in accordance
with established legal procedures. This includes the right to a fair
trial, the right to be heard, and the right to legal representation.

3. Protection Against Arbitrary Actions. Constitutional courts
assess governmental decisions to ensure that they are not arbitrary
or capricious. This is especially important in systems where the rule
of law is a fundamental principle.

14



ISSN 2307-1745 HaykoBui BicHMK MixHapoaHOro rymaHitapHoro yHisepcutety. Cep.: HOpucnpyaeHuia. 2023 Ne 64

4. Checks and Balances. "Due process" is often closely tied to
the concept of checks and balances in a government. Constitutional
control mechanisms provide a check on the actions of the executive,
legislative, and administrative branches to prevent any overreach or
abuse of power.

5. Judicial Review. In many countries, constitutional courts
have the authority to engage in judicial review. They can examine
the constitutionality of laws and government actions to determine if
they conform to the constitution's principles, including those related
to "due process."

6. Remedies and Redress. When a constitutional court identifies
aviolation of " due process," it may provide remedies or redress for
the affected parties. This can include overturning unconstitutional
laws, invalidating government actions, or awarding damages to
victims of due process violations.

7. International Standards. Many constitutional courts also
consider international standards and treaties related to human rights
and due process when evaluating the actions of their governments.
When it comes about the Constitutional Court of Azerbaijan, most
often the standards of the Council of Europe are taking into the
account.

8. Public Trust and Accountability. The oversight of "due
process” by constitutional control bodies contributes to public
trust in the legal system and ensures that governments are held
accountable for their actions.

So, due process as a subject of constitutional control is essential
for upholding the rule of law, protecting individual rights, and
ensuring that governments act fairly and within the boundaries of
their authority. Constitutional control mechanisms play a crucial
role in maintaining the balance between governmental power and
individual freedoms.

The procedural theoretical aspects on the subject of "due
process” as it pertains to constitutional control, include some of the
consideration as follows.

It is very important to pay attention to the existing types of due
process. Due process typically consists of two main components:
substantive due process and procedural due process. Substantive
due process involves evaluating whether the content of a law or
government action is fair and just. Procedural due process focuses
on the fairness of the legal procedures followed in specific cases,
especially in legal proceedings and administrative actions.

Then, it is very important to pay attention to the balance of
interests: constitutional courts must often strike a balance between
government interests, such as public safety or national security, and
the protection of individual rights. This balancing act is a complex
task in constitutional control, requiring courts to consider the
context and circumstances of each case.

In the legal literature there is thesis about the legal remedies,
it should be also taken into the consideration. When constitutional
courts find a due process violation, they may prescribe legal remedies
to rectify the situation. Remedies can include the striking down of
unconstitutional laws, injunctions against government actions,
compensation to affected individuals, or orders to retry cases under
fair procedures. It is essential to underline the connection between
the due process and so called ‘preventative role’: constitutional
control mechanisms also have a preventive role. By examining
proposed legislation and administrative regulations, they can
prevent unconstitutional actions before they occur, rather than just
addressing violations after the fact.

Last but not least in brief:

- public awareness and education: the principles of due process
and the role of constitutional control in safeguarding them are
crucial for public awareness and legal education. Ensuring that
citizens understand their rights and the mechanisms available to
protect them is essential for a functioning democracy;

- complex cases: due process issues can become highly complex,
especially in cases involving new technologies, national security,
or novel legal challenges. Constitutional courts must grapple with
these complexities while upholding core principles;

- evolution of due process: the interpretation and application
of due process evolve over time. Constitutional courts often adapt
to changing social norms, technologies, and legal developments to
ensure that due process remains effective and relevant;

- international comparisons: the principles of due process can
vary among countries, but many nations are guided by international
standards, such as those set forth in the Universal Declaration of
Human Rights, the European Convention on Human Rights, or
regional agreements. Constitutional courts often consider these
international standards in their evaluations.

So, "due process" as a subject of constitutional control plays a
vital role in maintaining the integrity of legal systems and protecting
individual rights. It's a dynamic field that evolves to address new
challenges and ensure that justice and fairness prevail in the face of
changing societal, legal, and governmental contexts.

One of the practical examples of the case with the due process
as a subject of constitutional control in the Republic of Azerbaijan
is the case of Ms. Khalilova.

In the case of Gabala District Court to the Constitutional Court,
in its decision dated April 15, 2011, essentially established a new
fair procedure for involuntary psychiatric treatment in psychiatric
hospitals and the mechanism for appealing it.

S. Khalilova was criminally charged with assaulting her mother but
was declared mentally ill in court and sent for involuntary treatment.
Although, according to the legislation, the assessment of S. Khalilova's
health status was formally conducted every six months, the duration
of her stay in the psychiatric clinic practically exceeded the statutory
term under the Criminal Code, for which she was supposed to serve her
sentence (for information: the maximum penalty for the relevant article
was 6 months, and the applicant was held for over 2 years) 7].

Treatment and assessment of her health condition were carried
out by the chief physician of the psychiatric hospital. Therefore, the
applicant had the impression that involuntary treatment was carried
out with violations, including the principle of due process.

In the Resolution, it was noted that the concept of a “medical-
psychiatric commission”, as mentioned in Article 98.1 of
the Criminal Code, does not envision a medical consultation
commission of the medical institution that administers involuntary
treatment. [nstead, it implies that the assessment should be provided
by an independent medical-psychiatric commission [7].

Thus, it was concluded that there is a need for the establishment
of independent professional medical-psychiatric commissions, and
the court, on its own initiative when considering the extension,
replacement, or revocation of the application of involuntary
medical measures, should utilize or has utilized the right to appoint
a reexamination by these independent commissions.

Actually, the Constitutional Court reinstated or laid the
foundations for establishing a proper and fair procedure for
involuntary psychiatric treatment.
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Alongside the improvement of legal procedures, there is a
question about the observance of the principle of fairness in their
implementation. This issue was addressed by the Constitutional
Court of the Republic of Azerbaijan in 2015. It appears that the
problem that arose at that time and the practice of its resolution may
be of interest to many post-Soviet constitutional courts.

The problem involved the formal application of the judicial
control institute at the pre-trial stage of criminal proceedings. A
local court approached the Constitutional Court, which perceived
a formality in the judicial control when law enforcement agencies
began to conduct urgent seizures of physical evidence (such as
narcotics) more frequently and only formally sent the seizure
protocol to the court. Moreover, the court's consent for conducting
operational-search measures was not required.

The Constitutional Court of the Republic of Azerbaijan noted
that, in case of a formal approach to the issue, the court should
render an appropriate decision, while assessing the necessity of
conducting operational-search measures in accordance with the law.
A copy of this decision is sent to the body conducting operational-
search activities and to the prosecutor in charge of the preliminary
investigation. Furthermore, when considering the merits of the case,
the results of this operational measure are reviewed in the standard
manner. In other words, the results of operational-search measures
are examined and evaluated, just like any other evidence.

The formality of judicial control can resemble the function of
“passive legitimization”. For this reason, the Constitutional Court
of the Republic of Azerbaijan, considering that there are virtually
no procedural legal powers of a judge in terms of judicial control
before the consideration of the case on its merits (pre-trial stage)
in the criminal procedural legislation, noted in the aforementioned
decision that a judge, in the process of pre-trial judicial control,
possesses the following powers:

- to authorize the conduct of operational-search measures
and to grant or reject petitions related to the conduct of such
measures;

- toextend the duration of a ruling on the lawful restriction
of a person's constitutional rights and freedoms;

- to request additional materials on the grounds for
conducting operational-search measures;

- to hear the person whose rights and freedoms have been
restricted and, when necessary (depending on the covert or overt
conduct of operational-search measures), to inform the applicant of
the reasons for conducting such measures;

- totake other measures aimed at guaranteeing the person's
constitutional rights and freedoms.

Today for European countries, particularly for post-soviet
countries the question of due legal procedure in connection with the
effective investigation of cases of inhuman treatment of detainees or
convicts (in terms of ensuring the right to be free from torture under
Article 3 of the ECHR) remains relevant.

Literally in a new case of Shahzad v. Hungary 5 October 2023,
EHRC found that the investigating authorities’ failure to interview
the applicant, order a forensic medical assessment of his injuries,
and take all the necessary investigative measures to resolve the
factual contradictions and uncertainties with which they were faced
rendered the investigation into the applicant’s alleged ill-treatment
ineffective, that there has been a violation of Article 3 of the
Convention in its procedural aspect [8]. As we know, the relevant
general principles are summarized in Bouyid v. Belgium [9] as well.
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Conclusions. In general, constitutional courts, in establishing
due procedures for such cases, can fully utilize the standards of
the CPT, which are available on their official website. There is no
doubt that the enforcement of court decisions is part of the judicial
process. In conclusion, as the law evolves, it complicates legal
procedures. Various legal interests of a wide range of subjects of
legal relations emerge abuses of rights occur, and, consequently,
due legal procedure requires an assessment of fairness from the
standpoint of its constitutional meaning.
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TI'apagikaes k. Hajexxnmii mnpoumec fIK mpeaMer
KOHCTHUTYUIHHOTO KOHTPOJIIO: Teopisi 1 mNpakTHKa
Koncruryuiiinoro cyny Azepoaiigxany Ta €Bponeiicbkoro
Cyay 3 NpaB JIIOAUHU

AHoTamiss. MeTow  CcTarTi €  OXapaKTepu3yBaTH,
SK HAJeKHUH MOpoLec pPO3MINAETBCS  SIK  MPEAMET
KOHCTHTYLIHHOTO ~ KOHTPONIKO, 1  MPOUTIOCTPYBATH IO
TCOPETHYHY  KOHLEIII0  MNPUKIaZaMH 3  IPAKTHUKH
Koncruryniiinoro Cyny A3zepOaiimkany Ta €BpONenHChKOro
Cyny 3 TpaB JIIOMHH. Y3arajdbHEHO, II0 B Cy4acHOMY MpaBi
MPUHLHI HAJIEKHOTO CYIOBOTO MPOLECY B KOHTEKCTI PillleHb
€BpOIEICHKOr0 Cyy 3 MNpaB JIIOIUHMU CTaB BUPIMIAIBHOO
MPABOBOIO  IIPOLECYaJbHOIO YMOBOIO  3aXHCTy  0OCOOHM
BiJl CBaBUILHOTO BTpy4YaHHs JepxkaBu. Lle € OCHOBOIO
e()EeKTUBHOTO MEXaHI3My pO3CIiyBaHHsS IOPYILICHb IMPaB
monuHA. Leit npuHIuI € oTHUM 13 00'€KTIB 3aXHCTY i OpraHiB
KOHCTHTYLIHHOTO KOHTpOJH. KpiM TOro, XapakTepUCTHUKOO
HAJIEKHOTO CYJJOBOTO MPOIIECY € HOTO CIPaBEIINBUN XapaKTep
010 peati3allii OCHOBHMX KOHCTUTYIIIMHUX MPaB.

IlincyMOBY€eTBCS, IO HAJNCKHHHM TPOLIEC SK TMPEIMET
KOHCTUTYLIHOTO KOHTPOJIIO Ma€ BaXIJIMBE 3HAYCHHS JUIS
MiATPUMAaHHS BEPXOBEHCTBA IpaBa, 3aXUCTy IpaB 0coOM
Ta 3a0e3MeYeHHs] TOro, 1100 OpraHu MyONiYHOT BIAAM JisIH
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YEeCHO Ta B MeXax CBOIX IOBHOBaXeHb. KOHCTUTYIiHHI
MEXaHI3MHM  KOHTPOJIIO  BiAirpaloTh  BUpIIIAIbHY  POJb
y miaTpuMIL 0anaHCy Mik AepP>KaBHOO BIIAJI00 Ta 0COOUCTUMHU
cBoOogamu. TakuM YMHOM, «HAJEKHUH IpoLEec» SIK MPeaMET
KOHCTUTYLIHHOTO KOHTPOJIO Bifirpa€e >KUTTEBO BAXKIIMBY
pOJIb y MIATPUMII LITICHOCTI MPABOBUX CHCTEM Ta 3aXHCTY
npaB ocobu. lle nuHamiuna cdepa, sika pO3BUBAETHCS, 1100
BUPIIIyBaTH HOBI BUKJIMKH Ta rapaHTyBAaTH, 1110 CIIPaBEAIUBICTD
1 CIIPaBEJIUBICTh TMEPEBAKAIOTH Tepe]] OONINYUSIM MIHJINBUX
CYCIHIJbHUX, IPAaBOBHUX Ta JEP>KaBHUX YMOB.

3po06IeHO BHCHOBOK, IO 3arajJioM KOHCTUTYLIHHI Cyau,
BCTAHOBIIIOIOUM HAJIGKHI MPOLENYpH A TaKuX CIpasB,
MOXYTh IIOBHOIO MipOI0 BHKOPHCTOBYBAaTH CTaHIApTH

€KIIT, axi moctynHi Ha IXHbOMY oOilifiHOMY BeO-CalTi.
Hemae cymHIBY, 1110 BUKOHAHHS CY[JOBUX DPillIeHb € YACTHHOIO
CYOBOTO IIPOLECY.

ITincymoByrouM, aBTOp apryMEHTYE: OCKUIBKH 3aKOH
PO3BUBAETHCS, BiH YCKIIaJHIOE CYA0BI IpoLieaypu. Bunukaors
pi3HOMaHITHI TPaBOBiI iHTEpeCH MIMPOKOro Koja CyO’€KTiB
[IPABOBIAHOCHH, BUHUKAIOTH 3JOBKUBAHHS IIPaBaMH, a OTXKE,
HaJIe)KHA CYJI0Ba POLIeAypa NOTPeOy€ OLIHKY CIPaBEUIMBOCTI
3 MO3HLIH 11 KOHCTUTYLIHHOTO 3MICTY.

Kutio4oBi cjioBa: HanexHU po1iec, MPUHIUI HAJIEKHOTO
IIpOLECY, KOHCTHUTYLIMHI NPUHOUINM, KOHCTUTYLIOHAII3M,
KOHCTHTYLIHHUIA KOHTPOJIb, €BPOINEHCHKI cTaHmaptd, Pana
€Bponu, €BpONeNChKU Cy/ 3 IPaB JIOAUHHU.
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