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CIIIBBIJIHOIIEHHS ITIPABOBUX IHCTUTYTIB PECTUTYIIII
TA BIHIMKAIII B IWUBIJIbHOMY ITPABI YKPAIHU

AHoTanis. /[aHy CTaTTiO MPUCBAYCHO JOCITIIKCHHIO
MUTaHHS MICISI PECTUTYIIT B CUCTEMI CXOXHX 32 MPaBo-
BOIO KOHCTPYKIII€IO IHCTUTYTIB IIMBUIBHOTO TpaBa YKpa-
THU. 31iiiCHIOIOYM aHalli3 HOPM MpaBa, SIKUMH periaMeH-
TYIOTBCS IT1ICTaBH Ta MOPSIIOK 3aCTOCYBaHHS PECTUTYIIIT,
aBTOPOM OyJI0O OKPECIICHO OCOOJHMBOCTI CITiBBIIHOIICH-
HSl JIaHOTO IMBLJIBHO-TIPABOBOTO I1HCTHTYTY 3 TaKMMH
MPAaBOBUMH KATCTOPISIMH, SK BIHJUKAIliS, KOHIUKILIS,
OesmnincraBHe 30arauenHs. OKpiM TOro, B JlaHild cTarTi
3po0ieHo crnpoly BUILIM BHIAM PECTHTYLII — PECTHTY-
1[i10 BOJIOJIIHHS T2 KOMIIEHCAIIHY PECTUTYIIIIO0, 3aJIEKHO
BiJl BIACTHBOCTEH NMPEAMETY, KUl TepelacThCsl B IKOCTI
BUKOHAHHS 332 HEAIMHUM IPaBOYMHOM. 3JIHCHUBIIM J0-
CJIIJPKEHHSI, aBTOP AIWIIOB BUCHOBKY, 110 PECTHTYIIISI X0
1 Ma€e CXOXI 3 IHIIMMH IHCTHUTYTaMH LUBUIBHOTO ITpaBa
pHCH, € CaMOCTIHHUM CITIOCOOOM 3aXHCTY Ta BiTHOBJICHHS
MOPYILIEHOTO 1paBa.

KotouoBi ciioBa: pectuTymis, pecTUTYiHHUHN 1T030B,
OesmigcraBHe 30araueHHsl, BIHAUKALIS, KOHIUKIIIS.

IlocranoBka npoﬁneMu Ta CTaH 0CTiTKEeHHS. Z[ocm—
JUKCHHIO TIHTaHb LMBLIBHO-IPABOBOI TIPUPOLH pCCTI/ITyl_Ill
HOro MicList B CHCTEM {HCTHTYTIB LIHBIIIBHOTO paBa Ta foro
CITBBITHOMIEHHS 13 CXOKUMH TIPABOBUMH KOHCTPYKIIISMH
NPHCBYCHO YHMAIIO HAYKOBHIT IIPALlb K BITYN3HSHHX, TaK
13apyOiKHIX IMBLTICTIB. Ha %ab, Ha CHOTOHI €/IUHOI TIO-
3UITIT MO0 CTTiBBITHONICHHS TAKMX IIUBLIBHO-TIPABOBHX 1H-
CTUTYTIB, SIK PECTUTYIIIs Ta BIHMKAIIiA, TaK 1 He Oyno cdop-
MOBAHO, IO BHKIHKAE YHMATO CYNEPEWINBHX MOMCHTIB
caMe 1111 4ac MPAKTHIHOTO 3aCTOCYBAHHS ,Z[OCJIII[)KyBaHI/IX
croco6iB 3axucty mpasa. Cepesl HAyKOBIIB, SKi 3aiiMa-
Cs TOCTIDKEHHSIM OKDECTEHOr0 BWINE THTAHHS, CIiJ 3a-
3HAYUTH TaKuX aBTOPIB, IK AHcoH B., Bparnucekuit M.,
Butpsucbkuit B.B., [ixenxe E., Kapabans B.A., Kerc X.,
Kmumomu A.B., Kpusenko B.B., Makaposa O.B., Marpees
IO.I', Porans B.I', Capatbe P., Cemunx B.1., Conom’ sauii
B.P., Ceprees A.II., Cxnoscokuit K., Toncroit FO.K., Ty-
308 J1.0., @neitumin E.A., [{Baitrepr K., Ilanm f., Apema
AT Ta iHmi.

Bukiaa ocHoBHoro marepiany. [[uBinbHO-paBOBHI
1HCTHTYT PECTUTYIIIT MOXKHA PO3TIIAIATH SIK PI3HOBH BIH/I-
Kaitii. Came TaKy TOUKY 30py BHCIIOBIIOIOTb JIeKI HAYKOBILI.
3oxpema, H.B. Pabunosny, 1.0. Ty3o0B. OcTauHiii HaBiTh
HArO/OMIYE, 110 PECTHTYis MOKe OyTH SK PISHOBHJIOM BiH-
JMKAIII, TaK 1 PI3HOBUIOM 663H1}10TaBHOFO 30arauenns. B
SIIEKHOCTI Bi] TOT0, Ha SKOMY T1030Bi 0asyeThcst BHTPeOy-
BatHs Maiita, Tysos JL.O. p03p13H;Ie PECTHTYII{I0 BOTOJIH-
HS Ta PECTATYLIHO0 KOMneHcamMHy [epua peamsyen,csl Ha
TZICTaB] BIH/WKALIHHOTO MI030BY, — SIKILO MOBA F{/1¢ TIPO 110-
BEPHEHHS peyeil, BU3HAYCHIX 1HIUBITyaTbHUMI O3HAKAMIL,

B JIPYTOMY BUIIAJIKy — B Pa3i MOBEPHEHHS peueii 3 pOIoBH-
MI 03HaKaMH — Ipel ABMAETCSA KOHMKIiiHA BiuMmora. Toi
(axr, 1wo piu Gy/ra OTpHMAHA Ha NICTABI HEIFCHOTO TIPaBo-
UHHY, HE B 3MO31 BILTHHYTH Ha TPABOBY MPHPOZY TIO30BY TPO
il BuTpeOyBanus. Came 3 mi€i TPHIHHI peCTHTYLII0 BOJIO-
JHHS MOXHA O3IIISNATA SK IPHBATHHIT BUIIAJOK BIH/VKa-
Wi, 3 TI€}0 JIHLLe 0COOIMBICTIO, O B SAKOCTI BIHIMKAHTA Ta
HE3aKOHHOTO BOJIOJILIBIIS BUCTYNAKOTh CTOPOHH HEIHOTO
npasouny |1, c. 93].

Jl1s Toro, mo0 BEBHEHO BIATIOBICTH HA IUTaHHS, KM
UHHOM CIIBBIHOCATBCS LMBIIBHO-IPABOBI IHCTHTYTH pec-
THTYL{s 1 BIH/MKALLIs, HEOOXIZIHO POAHATII3YBATH XapaxTep-
Hi prcn Ta ocobmBocTi 060X npaBoBuX Kareropiil. Omxe,
To-Tepiue, K HaMH Bike OYNO 3a3HAYeHO, BIHIMKALIS — 11
BIMOT HEBOIO/IFOYOr0 BIACHUKA JI0 BOTIOIFOUOTO HEBIAC-
Hika. ToOTO 0CHOBHE, Ha L0 CIIij| 3BEPHYTH YBAry, — L Ha-
ABHICTb IGPEXOy NIPaBA BIIACHOCTI Ha Pit Bill OIHieT 0c00H
7o iHwoi. Ha BiMiHy Bijf LBOTO, y BHIJKY 3 PECTHTYLIEH
y HaOyBa4a He BHHHKAE 1 HE MOXKE BHHHKHYTH IpaBa Biac-
HOCTI (IHILIOTO TPaBa TUTYIHHOTO BOJNIOMIHHS) HA IHMBIY-
aIbHO BU3HAYEHY iy, a TOMY HOTO HE MOMKHA PO3TIAAATH 5K
OesmiznctaBHo 30araueHoro [2, ¢. 211], To6T0 Takoro, AKuMit
30araTBCcs 3a PaxyHOK iHIIOT 0coOu Oe3 JOCTaTHIX Jyif
IIHOTO MPABOBUX TIJICTAB. 3arabHOBIZIOMO, IO HEIHCHHUIA
TPaBOYMH HE CTIPUYMHSE BUHUKHEHHS 1paBa BIACHOCTI, Ha-
BITb AIKILO CTOPOHH 10 HHOMY B IKOCTI BUKOHAHHS TepeIai
OJIHA OJIHII NEBHI peqi Hanpnman, 0c00a, TaK 3BaHHuii Bi,Z[-
dy)KyBad, Tepejias pid, a HaOyad ii MHITHIB, a OCTaHHIH,
B CBOIO 4epIYy, TIepe/iaB TPOLLT 1 BYY)KyBad BHCTYIIHB YiKe
B ponti HaOyBaua. OCKUTHKH PECTHTYIIiS 3aCTOCOBYETHCS Y
JBOCTOPOHHIX IPaBOYMHAX, TO, BIAMOBIIHO, OOM/IBI CTOPO-
HU OJTHOYACHO € 1 BITYYXKyBadeM, 1 HaOyBadeM y 30008’ s3aH-
Hi, SIKe BOHU CTBOpHIH i cebe. OnHak B cuity creruiy-
HOCTI NPaBOYHHY — HOro HeAiiicHOCTI, 0c00u He HaOyBatoTh
TpaBa BIACHOCTI HA MIEPe/IaHe M B IKOCTI BUKOHAHHS, aJIKE
BKE B MOMEHT TaKoi Mepefadl y HUX BUHUKAe 000B’S30K
TIOBEPHYTH OfIHA OJHII Te came MaifHo. Came Takoi TyMKu
Tysos J1.0., HarosowyouH Ha ToMy, IO TaKuii 0608’30k
NIPOZIOBAKYE ICHYBATH /10 THX MIp, JIOKH Nepeate 30epira-
€ThCS B HATYPI, HE BTPAYAOYH CBOIX IHIHBIyaIbHIX 03HAK
[1, c. 86]. Onpasy Haromocumo, mo BOAYAETHCS 32 TOLITHHE
BECTH MOBY HE JTHIIE PO Pedi, X044, SK MPaBHJI0, MAEThCS
Ha yBa3i came TIeBHHH 00’ KT MaTepiaHBHOFO CBITY, a il Ipo
HA/IaHI TIOCTYTH, AUKe CTOPOHA Y HEMIHCHOMY MPaBOYHHI
3000B’s3aHa «B pa3i HEMOKIMBOCTI TAKOTO MOBEPHEHHS
(peueii — agmop), 30kpema TOjIi, KO OfiepKaHe TONArae y
KOPUCTYBaHHI MaifHOM, BUKOHaHii po0OTi, HajlaHiii ocIy3i,
— BIIIIKO/YBATH BAPTIiCTh TOTO, IO OIEPKAHO 32 LIHAMH, SIKi
ICHYIOTb Ha MOMEHT BinmkoxyBanssm» (ct. 236 LK Ykpaiun).
Ha nam normsiz, 3 mosumiero Ty3osa J1.0. MokHA OTOTUTH-
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¢ 4acTkoBo. Tak, SAKIIO MOBA iiaie PO HEeIHCHUH HiKYeM-
HUIl TIPABOYMH, TO 3000B’S3aHHS CTOPIH 1O TIOBEPHEHHIO
BCHOTO OTPUMAHOTO 33 HIM, O€3MEPETHO, BUHUKAE B MOMEHT
fioro yknajenns. OHaK, SKIIO0 HEMiHCHIM BU3HAHO OCTIO-
PIOBaHMiA IPABOYHMH, TO BIJNOBIb BXKE HE € TAKOK KaTero-
PUYHOK. SIK MY 3HAEMO, OCIIOPIOBAHUM € TAKHI [IPABOYHH,
HEeJIIHCHICTb KO0 IPSIMO HE BCTAHOBIICHA 3aKOHOM, alle BiH
Mose Oy (a Mo3Ke i Hi!) BUSHAHHIT TakiM y CyI0BOMY I10-
PAKY, AKILO OTHA 13 cTopiH abo 3alikasieHa ocoba sanepe-
uye HOro ACHICTb Ha IIiZICTaBax, BCTAHOBJICHNUX 3aKOHOM.
B mepuiii cuTyarrii, Ko OCOPIOBAHHS AICHOCTI MpaBo-
YIHY 311HCHIOETBCS HOTO CTOPOHAMH, TO TepeA0auNTH MOXK-
JIUBI HACTIIKH BUKOHAHHS 000B’A3KY 32 TAKMM MPABOYHHOM
MOXHa BKe B MOMCHT HOr0 YKJIaJaHHs, auKe CTOPOHH 3Ha-
10Tb (400 He 3HAIOTh, AJle MAIIH 3HATH) TIPO HASBHI B yKIIa-
JICHOMY TPABOYMHI HEOMIKHU 1 CBIOMO (ane He 000B’s3K0-
B0) 3aMoBYaiH 1X. JKOHOTO MOPYIIEHHS, AKIIO KepyBaThcs
3aralbHUMHI HOPMaMu IIMBLIHOTO 3aKOHONABCTBA, BOHH HE
JOTYCTHITH, a/ke HeIINCHICTb OCTIOPIOBAHOIO TPABOUUHY
He € Oe3mepeyHnM HOTo HacmifkoM. BimmoBinHe pimeHHS
3QJICKUTh BUKITIOYHO BiJ BOJI CY/II, KM MPUIAMAE PilleH-
Hsl, Kepytodnch Hopmamu pasa. Llloxo apyroi curyauii, 10
IHILIaTOPOM MPHIIHHEHHS 3000B’3A/IbHIX PABOBLIHOCHH
MDXK CTOPOHAMH 1 BUBHAHHS YKJI[IEHOTO MIK HIMHU TPaBO-
YUHY HETICHUM, BUCTYTIA€ CTOPOHHS 0c00a. 3aKoH (CT. 215
1K Vxpainu) HazuBae ii «3aiHTepecoBaHa oco0ay», OTHAK B
qoMy ii «IHTepecy 3aKOHONABEIb TPSAMO HE BKA3aB 1, JIHIIE
aHAITI3yI0uM KOHKPETHI IPABOYKHH, 10 Tepen0adeHi B UnH-
HOMY 3AKOHOJABCTBI, MOXKHA BUSHAUMTH, 4 MOKYTb OyTH
MOPYLICH] B KOXKHII KOHKPETHIH CHTYALi IpaBa TPETix 0cid
1 5IKi, a OT)KE BCTAHOBUTH HASBHICTb 1 XapakTep «IHTEPECY»
y 1ux ocib. OjHaK B ONMCAHOMY HAMH BHITAZIKY IpaBa 0e3-
MOCEPE/IHBO CTOPIH NPABOUHHY TAKOK MOPYLIYIOTBCS: Tpa-
BOYKH, 10 BOHM YKJIATH MK 00010, B ITLTIOMY BiZTOBIIa€
BMMOTaM YMHHOTO 3aKOHO/IABCTBA, 1 CTOPOHH CTAITH BUMHIO-
BATHU TEBHI Jii, CIPAMOBAHI Ha HOTO HAJEKHE BUKOHAHHS.
A 0TKe, B MOMEHT Tiepe/iadi BUKOHAHHS 33 TIPABOYHHOM Y
HUX He Oy710 1 He Mo OyTH 000B’SI3KY TIOBEPHYTH OJIHA
OJIHIiT TaK 3BaHE «Tepe/laHe BUKOHAHH:». Takuii 000B 30K
BHHHKA€ Y CTODIH 3 MOMEHTY BH3HAHHS CY/IOM NIPABOYHHY
HEAHCHIM, THIIMH CT0BaMH — OQILIFHOTO BH3HAHHS He-
TIPaBOMIPHOCT] BUKOHAHHS 3000B’S3aHHS, 10 BUILIMBAE 13
Taxoro npasotnty. Llle oz aprymenT, Akuii MoKHa 10Kt
Ha MIATPUMAHHS HALIOT MO3KLT, — e IIepexiyl Npasa Biac-
HOCTI Ha TIepe/laHe B SKOCTI BHKOHAHHS 33 OCTIOPIOBAHUM
TIPaBOYMHOM. Y BHIIA]IKY 3 abCOMIOTHO HEIIHCHIM (HqueM-
HIM) TIPABOYHHOM TaKHii Tepexi/T FOPUIUNYHO HEMOKIUBHUIA
— HIKYCMHHUH PABOYHH HE € FOPHIMIHIM (akTOM, a 0TI,
HE TOPOJUKY€ HKOIHUX PaB Ta 000B’s3kiB. Ha BinMiny Bin
LBO0 AIHCHICTb OCTIOPIOBAHOTO NIPABOYMHY TIPE3OMYETHCSA
JHHHHM 3AKOHOJABCTBOM, AIIKC B 3ara/bHOMY BHIIISA, BiH
BIAMOBIA€ TIPABOBHM HOPMaM 1 HOro HEIfiCHICTS € nmie
BIPOTIZIHIM, & HE 000B’3KOBHM HACILIKOM.

Hpyra pisHULS MK PECTHTYLI€O Ta BIHMKALIE 110-
JISrae y BIAMIHHOCTAX y Cy0’eKTHOMY CKIaji, a TOYHILLE,
y 0OMEKEHOCTI Koma cy0’eKTiB, fKi MOIKYTh 3aCTOCYBATH
pecrutyuito. oo BinauKawii, 0 TyT Takoi 06MeKeHOCTI
Hemae — BUTPEOYBATH CBOKO Piv BACHUK a0o iHiwa ocoba,
sKa BONIOJII€ PIYYI0 HA Mi/ICTaBI SIKOTOCh THTYITY (TI/ITlebHI/II/I
BOJIOJILIENIb), MA€ TIPaBO Y OY/Ib-SKOT0 HE3aKOHHOTO BOJIO-
ainbis. Ha BiiMiHy Biff 1OTO KOO CY0’€KTIB, SIKi MOXKYTH

CTAJH Y4aCHUKAMH PECTUTYIIHOTO NIPABOBITHOMIEHHS CYT-
T€BO 00MekeHO. OCKITbKY YIHHE 3aKOHOZABCTBO MPAMO He
Ha3uBae 0ci0, AKi MAIOTh MPABO MPEJ IBUTH PECTHTYLIHHY
BIMOTY, TO 17Tl BUSHAYEHHS iX KOJa HEOOXITHO MpoaHai3y-
Bari HopMut LIK Vkpainu, SKuMu peraMeHTyroThes MpaBoBi
HACII/IKM HEZOJIEpKaHHS CTOPOHAMH TIPU BYMHEHHI MPaBO-
YUHY BUMOT 3aKoHY. HOpME YHHHOTO 3aKOHOJABCTBA TIPS-
MO 3a3HA4a10Th 0Ci0, AKi MOXYTh BUMATaTH 3aCTOCYBAHHS
pecrutywii. Hacammepes Oe3mocepesiHbo CTOPOHH MpaBo-
YUHY, HemﬁCHiCTL SKOTO 1 € l'IiI[CTaBOIO JUISL 3aCTOCYBAHHA
pecTutywii; Ho-apyre, 3awixasieri ocobn (tperi ocobn —
CyO’€KTH LHBLIBHOTO NPaBa, 4ii 1IPaBa Ta 3aKOHHI IHTEpeCH
TIOPYIIYOThCS, BHACTIIOK YKI4JICHOT0 Mik CTOPOHAMI mpa-
BOYNHY); 110~ Tpete, Cyn - CyO’€KT JIepiKaBHOI BIa/IH, AKHii
X04a 1 BHJTCHUH B OKpeMy KaTeropiro, ofjHaK TaKOX € 3a-
IiKaBEHOI0 0c00010, I0ro iHTepec MOMATa€e y BiTHOBMEHHI
HOPMAIIBHOTO MPABOMOPS/IKY 1 YCYHEHH MOPYILIEHb 3aKOHY.
Onpasy nocTae MUTaHHS: SKUi TPABOBH CTATyC X 0CI0 y
PECTUTYLIHHOMY NPABOBIIHOWICHHI? AJIke 3 IIEPIIOro 110-
TSy BIJIHO, 1O BIH HE € OIHAKOBHM, 8JKC IHTEPEC KOKHOI
I3 343HAYCHIX 0CI0 € PI3HHM, A OTKC | MCTA BU3HAHHSA Npa-
BOUMHY HEJIIHAM TaKOXK PI3HUTHCS.

Jlnst BiAmOBIAI HA Il MATaHHSA, & OTKE MiATPUMAHHS
ab0 CIIPOCTYBAHHS HAIIOI Te3H, HEOOXITHO TIPOAHATTI3YBATH
nonoxkenns 1. 215 K Ykpainn. Tak, i3 BkasaHoi HopMH
BHITHBAE, 10 HIKYEMHUH TPABOYKH HE € IOPUIUIHUM (ak-
TOM i, BIITIOBI/THO, HE MOE CTBOPIOBATH OY/Tb-SKHX ITHBITh-
HUX TIpaB 4d 000B’SI3KiB. [HIIMMU CcoBamMu — aOCOMIOTHA
HEJIIHCHICTh HIKYEMHOTO MPABOYMHY MPSIMO BCTAHOBIEHA
3aKOHOM 1 KOJHHX JIOMATKOBUX Miil (TIATBEPIKEHb) TS
TPaBOMIPHOCTI Ta JIOMyCTUMOCTI 3aCTOCYBAHHS PECTHTYLI
He BUMaraeThes. Ha BiIMiHy Bij HIKYEMHOTO OCTIOPIOBAHUI
TIPABOYHH HE € TAKKM, III0 CYNIEPeYHTh YAHHOMY 3aKOHO/IAB-
CTBY 1, B LIIOMY, MPE3IOMY€ETHCS HOTO MPABOMIPHICTD, SKa
MOe OyTH CIPOCTOBAHA KOMIETEHTHHM PIMIEHHSAM CYIY.
Taxe piteHHs Moxe OyTH BUHECEHO Ha ITi/ICTaBl O30BY MPO
BH3HAHHS [IPABOUMHY HEAIHCHAM, SIKHMIi TIONA€ThCs JBOMA
kareropismu cy0’exriB. [lo-niepie, e Gesnocepestbo cTo-
POHY TaKOTO MPABOYMHY a00 OJHA i3 HKIX, A TO-IpyTe, IHIIA
3aiHTepecoBana ocobda. [l{oo mepioi kareropii, To TyT He
BUHUKAE KOTHUX IMHUTAHb, A/DKE YKIAJCHHS T BUKOHAHHS
TPABOYHHY, PO HEAICHICTD SKOTO BOHH 3asBIAIOTh, TIOPY-
mye came ix Tpasa Ta iHTepecH. 3 apyroro Kareropieto He
BCE TaK O/IHO3HAYHO, aJDKe SKILO 111 Pa3 IEPEUHTATH BiIO-
BIJIHE MTOJIOKEHHS 3aKOHY Ta He BCTABATHCA JI0 KOTOCh [ITH-
OOKOTo aHANi3y Ta TMyMA4eHH, TO BUABIAETHCA, IO TIOJIATH
T1030B IO BU3HAHHS NIPABOUHHY HEIHCHIM MOKE Oyzb-ka
0c00a, OCKLITbKH 1[0 TaKe «3aiHTePECOBAHICTbY 1 AKi 11 Mexi,
3aKOHO/[ABYO HE BCTAHOBIIEHO.

Ha Hamry gymKy, BiINOBI HA TIATAHHSA, YM MOXE CTO-
POHHS (aKe, B IILTOMY, BOHA HE MA€ XKOITHOTO BiTHOIICHHS
710 TIPABOYHHY) 000a NP BUTH BUMOTY NP0 BH3HAHHS
NIPABOYHHY HEJICHNM, A OTKE PO3PAXOBYBATH | Ha pecri-
TYLLit0, € PSMO 3AJIEHKHIM BIZ TOT0, B YOMY caMe Molsra if
1HTEpeC Bil TAKHX Jiil. B6aqaeTLc51 10 3aiHTEPECOBAHICTb
0c001, 5IKa HE € CTOPOHOIO Y PABOYHHI, PO BU3HAHHS SKO-
TO He/IHCHUM BOHA 3asBJIS€, MA€ MICLIe B TOMY pasi, AKILIO
HACTI/IK BUKOHAHHS 000B’S13KIB 3 TAKMM TIPABOYHHOM T10-
py1ytoTh 1i mpaBa a0 3aviMaroTh AKICT iHTepecu. Bumora
Oymb-sikoi 0coOu MoBMHHA OYTH IiIiCHO0, 3aKOHHOIO Ta 00-
TPYHTOBAHOIO.

21



ISSN 2307-1745 HaykoBui BicHUK MixkHapoaHoro rymaHitpaHoro yHieepcutety. Cep.: KOpucnpyaeHuis. 2013 Ne 6-1 tom 2

MosuBicTb BUTpeOyBaHHS MaifHa 3a JOTIOMOTOKO BiH-
JIMKAIIHOTO MO30BY 3aMEXKHUTH Biz[ Z[O6p0COBiCHOCTi ujl He-
I[OGpOCOBlCHOCTl Ha0yBaua pevi (HA MOMEHT Tpe]T IBICHHS
no3oBy — ii Boxozinbus). [lozo enoGpocosicHoro Hadysa-
ya (oco0a, fKa 3Hama abo moBuHHA Oy/a 3HATH, IO Bu[qy
’KyBay, Yy KOO BOHa OTpUMaa MaifHo, He MaB MpaBa Horo
BITUYKYBATH), TO TYT 3AKOH € KATCTOPHYHHM — TaKa ocoba
3000B’s13aHa HeraiiHo TIOBEPHYTH MaiiHo 0C00i, Sika Mae Ha
HBOI0 TPABO BIIACHOCTI a00 IHILIE NIPABO BIATOBIAHO J10 J10-
roBopy a00 3aKoHy, a00 sika € 100pPOCOBICHIM BONOALTHLEM
11bOTO MaifHa. Y pa3i HeBUKOHAHHS HEI00POCOBICHUM BOIO-
JIIBLIEM 1bOTO 000B’S3KY 3aiHTEpeCcOBaHa 0coba Mae MPpaBo
Tpej’ IBUTH T1030B TPo BUTPeOyBaHHS 11b0ro MaifHa (cT. 400
LK Ykpaitn).

Ha BigMiHy Bix 01HO3HAYHOI NO3MLT y BAMJIKY 13 HEZO-
OpocoicHnii HabyBadeM, 3 pasi J00poCOBICHOCTI HaOyBaya
(HUM BU3HA€ETBCA 00003, KA HE 3HANA 1 HE Mala 3HATH TPO Te,
1O BIYY)KYBay MaiiHa He Mae TpaBa 3iiCHIOBATH Bi/IOBI-
Hi JIii 110 Tiepe/ayi Takoro MaP“IHa) 3aKOHOZIABELIb PO3MEIKYBAB
MOXITHBICTb BUTpeOyBaHHS MaifHa Bijl Takoi 0co0H 3alekHo
BIfI, CKa)KeMO Tak, «uiatHocTi HaOyTTsy. Tak, Ao MaifHo
Oyno HadyTo 6€3BII[HJIaTHO B2 0CO0H, SIKa HE MaJIa IpaBa Horo
BI/IUY’KYBATH, BIACHHK M€ IIPaBo BPITpe6yBaTI/I fforo Biz j10-
OpOCOBICHOTO Ha6yBaqa y Beix rmazkax (4.3 c.388 LK Vkpa-
iHM). S0 % MaifHO 32 BIATUTATHUM JOTOBOPOM MpHOAHE B
0000, sIKa He Mayia MpaBa HOTo BITUYKYBATH, TIPO 0 HAOyBad
HE 3HAB 1 HE MIT 3HATH, BIACHUK Mae TPaBo BUTPeOyBaTH 1i¢
MaitHo Bl HaOyBaua JHIIE y BUIA/IKAX, BUSHAYCHUX HOPMOKO
ct. 388 11K Ykpainu. Takum yuHOM, mpe)’ sBIEHHS BIHIUKA-
IIfHOTO T030BY MOJKITHBE JIIIE Y BHUIAKAX, YITKO BH3HAYE-
HUX 33KOHOM, Ha BIIMIHY BiJl [IbOT0, MOKITHBICTD TPe]l SBJICH-
HAl PECTHTYIIIHOI BUMOTH HE M€ TaKuX 00MeKeHb. [HImmMu
CI0BAMH, HEMOXIHMBICTb BUTpeOyBaHHS peyl y J100pocoBic-
Horo HaOyBaya 3a OIIATHUM IPABOYMHOM, 11030aBIISE PeCTH-
TyIiI0 Ti€l MepeBard, fka MOIIA BUIPABIATH KOHKYPEHIIIIO
JIOCITIPKYBAHOTO HAMHU LIUBLILHO-TPABOBOTO IHCTHTYTY Ta BIH-
JIMKAIIHOTO M030BY, BITIOBIIAYEM T10 KUM € TPETS 0c00a.

OCKLTbKM TMHUTAHHA WIOZI0 CHIBBIIHOLIEHHS PECTHTYL(]
Ta BIHJWKALL JOCHTh XBaBO OOrOBOPIOETHCS CYYaCHUMHU
[UBUTICTAMH, TO 1 OXHO3HAYHOI MO3MIYT MO0 MICIS AAHHX
LMBLIbHO-TIPABOBHX IHCTUTYIII B CHCTEMI LIUMBLILHOTO pa-
Ba He cpopmoBaHo. Tak, J0CII/LKYIOUH TIPABOBE CTAHOBHILC
)106pOCOB1CHOFO Ha0yBaya y IPaBOYHHI T2 CIIOCOOH 3aXHCTY
ioro HabyTof BIIACHOCTI, IESIKi aBTOPU CIIPOCTOBYIOT 3arallb-
HOTIPUAHATE MONOKEHHS, 10 J0OPOCOBICHHI HalyBad € Bac-
HIKOM Pedi, @ 0T/ 3aXHIIAETHCS Bil Oy/Ib-AKUX BUMOT IIOJIO
ii BuTpeOyBanHs. Buie My Bke BKa3yBaIu Ha BUKTIOYCHHS
13 JIAHOTO TMpaBUIA Ta MEPeNIYMIN BUNIALKH, KONU TaKke BU-
TpeOyBaHHS JIOMYCKAETbCSA B CITY MPAMOT BKA3iBKH 3aKOHY,
ToMy He Oynemo mosroptoarucs. OTxe, K 3a3Hadae CKI10B-
cokuit K.I., «He mpaBo BIacHOCTI 00YMOBIIIOE 3aXICT, & 3aXHCT
06yMOBJIIO€ TPaBO BIACHOCTI, OCTAHHE BHHMKAE Yy Ha0yBaua
32 JABHICTIO BOJOJIHHS, 10670 TOMY, I1I0 TIPOTATOM TIEBHOTO
CTPOKY piu He Moxe OyTd y Hhoro BumyueHa [4, c. 38]. Ha

JymKy Bitpstickoro B.B., Bu3HaTH BHHHKHCHHS 1IPaBa Biiac-
HOCTI Y L[06p0COBlCHOFO Ha6yBaqa TAaKOX HE BUSBIAETHCS
MOXUTBHM: «HEIHCHHH TIPABOYMH 3 MOMEHTY HOTO BUHHEH-
HAl HE BUK/TUKAE JKOJHUX PABOBUX HACTIKIB, @ OTHKE 1 TUTYITY
BIIACHHKA y 100pocoBicHOro Habysaya» [3, ¢. 654].

Ha nymxy aBropa aHOro 10CIiKEHHS, OKpecieHa mo-
3UILIS BKA3aHUX HAYKOBLIB CIPOCTOBYETHCS TiEH) 00CTaBH-

HOIO, 1110 100pOCOBICHHI HaOyBaY € 3aXHILCHNM Bijl BUTpE-
6yBaHH}I pedy Ha IiCTaBi BiHMKALIHHOIO M030BY came 3
Ti€l IPUYHHA, 1O BiH BKe CTaB ii BIACHUKOM. AHATOIYHOT
Toukn 30py 1 Ty3oB J1.0., a[ke AKIIO MOrouTHCS 13 MO3HII-
eto Cknosebkoro K.I. ta Birpsncskoro B.B., 10, dakrudno
BHXOJIHTb, 3a3Ha4Ya€ BiH, IO anHanemeTL peui i mpaso
BIIACHOCTI HaOyBaya 6yz[yTL TIOBHICTIO 3a7I€KaTH BiH OaXaH-
HAl T1031Ba4a, BiJl TOTO, fIKa came BUMOra Oysie HIM o0paHa.
SIKILO TMO3KBAY 3TIHHHTB CBIli BHOID Ha PECTHTYL, SKa Ha-
Jlae MOXCIHBICTb BUTPEOYBATH pid, HAOyBaYeBl MPHITIETLCA
TIOBEPHYTH OCTAHHIO CBOEMY KOHTPAreHTy, 1o Oyze cBifdu-
TH TIPO BIJICYTHICTb y HBOTO TPaBa BIACHOCTI Ha JaHy pid.
Skuo x mosuBayem Oyze oOpaHa BiHAMKaLlid, TO Ha0yBay
3aXHULIEHHH Bijl Pefl SBJEHOT 10 HbOTO BUMOTH, a OTE I0-
BHHEH BBaxatH cee BnacHukoM [ 1, ¢. 91]. Ha Ham mormsn,
TPOLMTOBAHA TOYKA 30py € JIOCUTH OOIPYHTOBAHOIO, alKe
HASBHICTb OY/Ib-KOTO MPABOBIIHOMIEHHS, Or0 BUHUKHEH-
HSl, PO3BUTOK TOIIO, HE MOXe OYTH MOCTABIEHO Yy 3alek-
HICTb BiJ 0COOKCTOrO BI/I60py OJIHOTO 13 HOr0 y‘{aCHI/IKiB

Taxim 4HHOM, HAdBHICTE ab0 BUICYTHICT Z00poCo-
BICHOCTI TPETHOL 000614 AKa OTPHMAIA PiY HA MZICTaBi O1l-
JIaTHOTO MPABOYMHY, BU3HAHOTO HEIHCHIM, HE BILTUBAE HA
MOJKITHBICTh 33CTOCYBAHHS PECTUTYIIIi MK HEl0 Ta BIACHH-
KOM pedi. A OTHe, €IMHIM BHIIA/KOM JIOITyCTHMOCTI 3aCTO-
CYBAHHA PECTHTYIIT 3AMIIAETHCS TPABOBITHOLICHHS MiK
CTOPOHAMH HEZIfCHOTO TPaBOYMHY, BHACIIIOK HASBHOCTI
SIKOTO CTOPOHH (200 OJTHA 13 HKX) 1 BUMAra€ BiTHOBUTH CBOE
nonepesHe craHosuiie. Oco0o1o, Ska BUMArae MOBEPHEHHS
MaifHa — IIo3uBaveM, 3aBX/1H Oy/ie Horo BIacHuK ado IHIIHIA
TUTYIIBHHIA BOJIOZUIEI[b, a BIIOBIa4eM — HaOyBay, KOHTpa-
TEHT 32 IIPABOYMHOM, KUl HE3AKOHHOTO OTPUMAB MAHO y
CBOE BOJNOIHHSL.

Ha Hawy gymKy, ciin HOrOJMTHCS 3 BHCHOBKaMH Bi-
TYH3HSHHX HAYKOBLLIB LIOZ0 CIIIBBIHOWICHHS BiHANKaILi] T2
PECTHTYIIIT, AKi HACAMTIepe]] 3a3HAYAI0Th, IIO «IMBLIBHE 3a-
KOHOTIABCTBO YKpaiHH HE BTUTIOE B COO1 TIPHHIAIT TIPHBLITE-
1i0BaHOTO 3aXMCTY PEUOBOIO MpaBa nepesl 30008’ A3aIbHUM
a00 mpotnexHui npuHIMm [6, ¢. 836]. Ha mymky mux xe
aBTOPIB, KOMI31s MK HOPMAMH PEYOBOr0 Ta 30008’ A3a/bHO-
TO paBa 3a 3aKOHOIABCTBOM YKpAiHH MOBHHHA BUPIIIyBa-
THCS BIATIOBITHO JIO 3arabHIX MPaBHIT PABO3aCTOCYBAHHS.

AHani3y}oq1/1 KOHKprHIliIO IIUBLTBHO-TPABOBHX 1HCTH-
TYTiB BIHAMKALI[ Ta PECTHTYLI, ABTOPH HAYKOBO-TIPAKTHY-
HOTO KOMEHTapio JI0 LMBLILHOTO 3aKOHONABCTBA Vipainu
He 31IEPEuYIOT, 1110 3 BUMOTOIO0 Mo BUTpeOyBaHHS MaifHa
MoJe OyTH I0B’513aHa BIMOIa PO BU3HAHHS [IPABOUHHY He-
nmiiHEM. SIKIIO K BuMora Oyre 3a10BOJIeHa, TO 3alliKaBIeHa
ocoba Mae 1paBo 1pet ’SIBUTH 11030B I1PO BI/ITpe6yBaHH}I (mmo-
BEPHEHHS) MaiiHa, SKe € PE/METOM LbOTO HEJJHCHOro npa-
BOUMHY. AJle TaKuii 11030B HE HANEKHUTh 110 KATEropii BiHIH-
Kal[i{HKX..., OCKLTbKY BiH IPYHTYETBCS HA ... CTIEIIATbHIX
Hopmax [IK Ykpaimu. Bigmosimno 1o ct. 387 LK Yipainu,
10308 MOe OyTu mpen’sBieHuit Titbku Tofi. Komn Bifmo-
BIJ1a4 HE3aKOHHO 3aBONOJIB Piudi0. SIKIIO BiMOBiNA4eBi
piy mepe/iaHa Mo3uBaveM, OCTaHHIH MOke BUTpeOyBaTH pid,
npen’BISI0YM 110308 a00 MPO BH3HAHHS TPABOYMHY He-
JUHCHHM 1 1IPO TIOBEPHEHHS! CTOPIH 210 NIEPBICHOT0 MaiHOBO-
IO CTaHy, a00 PO PO3IPBAHHS I0TOBOPY 1 NIPO MOKJIA/ICHHS
Ha BATOBIa4a 000B’S3KY NMOBEPHYTH pa}nme nepeany 3a
JIOTOBOPOM pit, 200 TIPO MOBEPHEHHS Pedi Y 3B’ 3Ky 3 OJIHO-
CTOPOHHBOIO (TIepen0aYEHO0 3aKOHOM) BIIMOBOKO BiJT 10T0-
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BOPY, 00 PO TMOBEPHEHH B HaTypi Oe3MmiicTaBHO HabyTOro
MaiHa... [6, c. 837]

BpaxoBytoun 3a3HaueHe Bue, BOAYA€ETHCS, 10 PEJT B~
JIeHHA BIHJMKALIIHOTO TO30BY y BKA3aHUX BUTA/IKAX HE BU-
SBISETHCA MOKIIMBHM, UK JUIA 3aXHCTY [IPaBa B TAKOMY
pasi MOBUHHI 3aCTOCOBYBATHCA IHIUI CIICLaNbHI HOPMH 1,
BIZTOBIHO, nepeu6aqu1 HUMH CIIOCOOU 3aXHCTY [UBLIb-
Horo npasa. OJIHAK, 3 {HIIOTo OOKY, AKIIO PiY MUISXOM JBOX
abo Ginbiile MPABOUHHIB BHABHIACH Y BOMOiHHI 0C00H,
SIKii miepenas ii He BIACHHK, a iHIIA 0c00a, TO BIACHUK He
TIOBMHEH BMMAraT BU3HABATH HEICHAM BCHOTO JIAHIIIO-
Iy TIPaBOYHHIB, 400 YaCTHHH NPABOYHHIB, 400 OCTAHHBO-
IO PABOYHHY, BHACMIIOK SIKHX PIY BUSBUIACA y HE3AKOH-
HOMY BOJIOMIHHI BIZTIOBiAa%a. AJUKe B CHUIY CIICILIalIbHOIO
paBHIa CT. 387 LIK pralHI/I BIIACHUK HA/IIEHNI MpaBoM
NP/ IBHTH BIHIMKALIHHHIT 110308 11O BUTPEOYBAHHS Mail-
Ha 13 4y)KOr0 HE3aKOHHOTO BONIOJIHHS, HC BJAYHCH /10
Tpe/’ sIBIEHHS [1030BY PO BU3HAHHSA [IPABOYUHY HEIIHUM.

Hacrynza oOctaBiHa, fika CIPOCTOBYE KOHKYPEHLiHO
IMBLTBHO-TIPABOBUX IHCTUTYTIB PECTHTYII Ta BIHIMKAIi,
Mae TIpakTHuHuH Xapaktep. Tak, Oe3mocepenHbo Tij dac
peani3alii BIACHHKOM IPaBOMOYHOCTEH, SKi BHILIMBAOTH
13 MpaBa Ha BIHAMKAII{HUHA a00 PECTHTYIIMHUNA MO30BH,
TPOSIBIIAETBCA TIepeBara 0CTaHHBOIO CIOCo0y 3aXUCTY IO-
pymieHoro mpasa. Takuii BUCHOBOK MOXKHA 3pOOMTH 3 Ti€l
TIPHYAHH, 10 0004, K € CTOPOHOK) Y HETIHOMY TpaBo-
Y1HI 1 KA BUMArae MOBEPHEHHS {if pedl, BU3HAYEHOT 1H/IHBI-
JyaJbHIMH O3HAKAMHU, SIK TIPABUIIO, € Ti BIacHikoM. OJHaK,
OCKLUTBKH B ICAKMX BHUTAJIKaX (30KpeMa, Kol MOBa iie po
PyXOMi pedi) T0CHTh BaXKO IOBECTH 0c001 CBOE ITPaBO BIIac-
HOCTI Ha pi4, TO OLIBII PallioHATbHO 3aCTOCYBATH CaMe pec-
THTYIIi10, aJDKe BOHA HE TIOTpe0ye TAKOTO J10BEICHHSL.

HactynHa BiMIHHICTb pecTUTYIi Ta BiHAMKALii MOMs-
rae y pi3HOMY XapakTepi Jeritumaii (B mep. 3 nar. legitimus
— BU3HAHHA TpaBa, 10KyMeHTa). BonoxapeM akTuBHoOi Jie-
TITHMAL 33 PECTUTYLIHUM T030BOM MOXe OYTH TakKox
1 oco0a, fika HE € BIACHUKOM MaiiHa, NIEpeiaHoro 3a He-
niiicHuM npaBounHOoM [7, ¢. S1]. Ha Biaminy Bin Binamka-
11ii, fIKa € 32c000M 3aXHCTY, 110 IPYHTYEThCA BUKITIOUHO Ha
1paBi, PECTUTYLLis — LI PABOOXOPOHHNH 3acib, Kl crii-
TA€ThCs JINILIE Ha CaM (akT BOJOJIHHS PIY40 0 MOMEHTY
nepezadi i 3a HeAIICHOIO TICTABOYO, @ TAKOK BIACHE TaKy
nepezady. Sk Mu BKe 3a3Ha%aM paniwe, (OpManbHO BH-
MaraTi 3aCTOCYBaHHS PECTHTYLIi MOe Oyb-sika 3aiHTe-
pecosana ocoba (ct. 216 LIK Ykpainu), HaBiTh SKII0 BOHA
CMOYATKY HE3aKOHHO 3aBONO/ILIA MAITHOM, a TIOTIM iepe/iana
ioro Tperiit 0co0i (Taka mepezada cama no codi Bike € He3a-
KOHHOIO, Ke BIJICYTHS Hi);[CTaBa)

BucroBkH. TakiM YHHOM, TATPUMYHOUH POAHAII30BA-
Hi B JAHOMY Taparpai A0BOJH BITYH3HIHHX Ta 3apyOUKHHX
LVBLTICTIB, aBTOp BOAYA€ 32 JAOLLIbHE MOTONMTHCA i3 TBEp-
JUKCHHSAM, 1O PECTHTYLi (a ToYHiWe ii pisHOBHA — pecTi-
TYLLis BONOAIHHS) CIIBBIZHOCATBCS 13 BIHIMKALIEIO 5K TIPH-
BaTHE 1 3aralbHe, amke 00uIBa COCOOM 3aXUCTY € Hi YUM
IHIIAM, SIK CHHOHIMIYHI Ha3BH OZIHIET BUMOIH — 11030BY IPO
BnTpe6yBaHH;1 MaifHa 13 4y/KO0ro He3aKOHHOTO BOJIOJIHHS.
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HNBanenko M. A. CooTHoOIIeHH e TPABOBBIX HHCTH-
TYTOB PeCTHTYUHH M BHHIMKAINU B TPaKIaHCKOM
npase YKpPauHbI

AHHoOTanus. J[aHHasg CTaTbsl MOCBSLIEHA HCCIENO-
BAaHMIO BOIPOCA MECTA PECTUTYLUH B CHCTEME CXOKHX
10 MPaBOBONH KOHCTPYKLIUH MHCTUTYTOB I'Pa’KAAHCKOTO
mpaBa YKpawHbl. AHAJIM3UPYS HOPMBI TpaBa, KOTOPHIE
pEIIaMEHTUPYIOT IOPSAOK U OCHOBAHUS [PUMCHEHUS
PECTUTYIIMH, aBTOP OUYEPTHIT 0COOCHHOCTH COOTHOIIIECHUS
JAHHOTO TPaKIAHCKO-IIPABOBOTO MHCTUTYTA C TAKHUMHU
IIpaBOBbIMU KATECTOPUAMH, KaK BUHAUKAIIWA, KOHIUKIINA,
HEeoCHoOBaTeNnpHOe oboramenue. Kpome 3toro, B 1aHHOM
CTaTbC CHACJIaHa MOIbITKAa BBIACIUTL BUIABI PECCTUTYHUU
— PECTUTYLIUIO BJIAJICHUA U KOMIICHCAIITUOHHYIO PECTUTY-
11O, B 3aBUCUMOCTH OT OCOOCHHOCTEH MpeaMeTa cliel-
KU — TOT'O, YTO NEpEAACTCAd B Ka4Y€CTBC UCIIOJTHCHUA 110
HeIeUCTBUTENbHOM caenke. OcylecTBUB JaHHOE Uccie-
JIOBaHU€, aBTOP MPUILIEN K BBIBOY, YTO PECTUTYIUS XOTS
U UIMEET CXOXKHE C IPyTUMHU HHCTUTYTaMH I'PakJaHCKOTO
IpaBa 4epThl, SABJISIETCS CAMOCTOSITEIILHBIM CITIOCOOOM 3a-
LIUTHI U BOCCTAHOBJICHUS HAPYIIEHHOIO MpaBa.

KuroueBble c/10Ba: pecTUTYLUS, PECTUTYLMOHHBIN
HCK, HEOCHOBAaTEJIbHOE 00OTalleHne, BUHANKAINS, KOH-
JIVKIINSI.

Ivanenko M. The ratio of legal institutions of
restitution and vindication in the civil law of Ukraine

Summary. This article considers the question of the
place of restitution in a system of similar legal structure in
civil law of Ukraine. Analyzing the rule of law that shows
how to use restitution, the author outlined the features of
the relation of this civil-law institution with such legal
categories as vindication, unjust enrichment. In addition,
this article attempts to highlight the types of restitution
— restitution of ownership and compensatory restitution,
it depends on the characteristics of the object of the
transaction. In this article author came to the conclusion
that the restitution is an independent way to protect and
restore the violated rights.

Key words: restitution, restitution claim, unjust
enrichment, vindication, a claim of unjust enrichment.
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