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YAOCKOHAJIEHHSA ITPABOBOI'O PEI'YJIIOBAHHA
I[TMTAHb BUSHAYEHHA OBOB'A3KOBOI HACTEHU
Y CITAIOIMHI ITPU CITAIIKYBAHHI ABTOPCHEUX ITPAB

AnoTanis. CTarTs MpUCBSYCHA TOCIIHKCHHIO TUTaH-
HSI MOJKJTHBOCTI 3aCTOCYBaHHS ITOJIOKEHB PO 000B’S3KO-
By YaCTKy y CIIQJIINHI IPHU MEPexXofi ImpaBa aBTopa Ha
BHHATOPOAY B TOPSAKY CIAJKOBOTO IPAaBOHACTYITHHII-
TBa, BU3HAYCHHS O0OB’S3KOBOI YACTKU IIPH CIIAIKyBaH-
Hi BUKJIIOYHUX TPaB Ha BUKOPHCTAHHS TBOPY, a TaKOX
PO3TISAAY THTAHHS TPO 3aXHCT OCOOMCTHX HEMaHHOBUX
IIpaB aBTOpa 0coOaMH, SIKi MarOTh IIPaBO Ha 00OB’SI3KOBY
YaCTKy Y CIIAIIINHI.

KuirouoBi ciioBa: 0060B’sI3k0Ba 4acTKa y CIaIINHI,
3aKOHOJIaBCTBO YKpaiHM, CIIaIKyBaHH:, 0COOUCTI HeMaii-
HOBI ITpaBa, CIIaJKOBE MPABOHACTYITHHUIITBO.

IoctanoBka mnpoGmemu. OnHIEX 3 HEBUPIMIEHHX
Ha 3aKOHOJABYOMY DIBHI MpoOJIeM, TI0B’I3aHUX 13 CTa-
KYBAHHSAM aBTOPCHKHX IPaB, 3aIMIIAETHCS TUTAHHA PO
3aCTOCYBAHHS T0JI0KEHb NP0 000B’SI3KOBY OO Y CIIajl-
LLI}H] — IPaBOBOTO 1HCTUTYTY, BIIOMOTO L€ 3 YaciB pUM-
CBKOTO TpaBa.

B ropunuyHiii niteparypi 3 UbOTO MHTAHHS BUCJIOB-
JIOBATMCH PI3HI TMO3MILI: Bifl TBEPIKEHHS MPO Te, IO
MaifHOBI MpaBa aBTOpa B3arali He IOBUHHI BPaXOByBaTH-
Csl PY BU3HAYEHH1 000B’SI3K0BOI YACTKHU Y CHIaLIMHI, 10
TBEPIUKEHHS, 110 JI0 IIMX TIpaB MOBUHHI 3aCTOCYBATHCS B
TIOBHOMY 00CS131 3arajibHi MPaBHIA NP0 CIIAIKYBAHHS.

AHani3 0CTaHHIX J0C/iKeHb Ta BHOKPeMJIEHHS
Hepo3B’si3aHUX NpodaeM. TeopeTHdHy OCHOBY 10CHI-
JUKEHHS CTAHOBJLATH palli 3 TUTaHb [IPaBa IHTENEKTyab-
HOi BITACHOCTI 1 CTaIKOBOTO TpaBa TaKMX BYCHHX, AK E.
['aBpunos, A. Ceprees, I. Kynakoa Ta iH.

Mertoto 1€l cTati € JOCTIKEHHS TUTAHHS MOMKIA-
BOCTI 3aCTOCYBAaHH TOJI0KEHb PO 000B’3KOBY YACTKY
y CHAJIIMHI HA IPAKTHI[ TPH MEPeXoii paBa aBTopa Ha
BIHAaropojy B MOPSIKY CIIA/IKOBOTO [IPABOHACTYHHALTBA,
BH3HAYEHHS 000B’S3KOBOI YaCTKU MPH CTajKYBAHHI BU-
KJIFOYHUX TPaB HA BUKOPUCTAHHS TBOPY, & TAKOK PO3TIIS]
TIUTAHHSA TPO 3aXUCT 0COOMCTHX HEMAHHOBHX TIPAB aBTO-
pa ocobami, SKi MalOTh TIPaBO Ha 000B’A3KOBY YACTKY Y
CTIa/IIIHI.

Buwrazenns ocHoBHoro marepiaiy. [lpu posris
OKPECIICHOTO MHTAHHSA HACAMIIEPE]] HEOOXITHO IpoaHari-
3yBATH, XTO M€ IPABO HA OTPUMAHHs 000B’I13K0BOI 4acT-
KN Y CHIQULWHI 1 SKI HACTIIKH MOYE MaTH 3aCTOCYBaHHs
TIOJNIOKEHHS PO 000B’A3KOBY YACTKY y CHAALIMHI MpHU
CTIa/IKyBaHHI aBTOPCHKHX TPaB.

LuBinbHIM KoEKCOM YKpAiHH, SKHM PErIaMeHTOBa-
HO MIPaBo Ha 000B’I3KOBY YaCTKY Y CHaIIKHI, BUSHAYEHO
K070 0Ci0, SIKI MarOTh TPABO HA OTPUMAHHS CHIAILIUHH,
HaBITh AKILO 3aMOBiIaY HE MPU3HAYMB X CBOIMH Criaj-

KOEMIIIMH, a TaKOX BCTAHOBIIEHO PO3MIP YCMAIKOBAHOT
yacTky. Tak, BiAnoBigHo 10 cT. 1241 IuBinsHOro Kogex-
¢y YKpaiHu MaJoniTHI, HETIOBHOJITHI, TIOBHOIITHI HETpa-
IIe3/1aTHI JITH CTAJKOABIIA, HETpaIe3iaTHa B1oBa (BIi-
Bellb) Ta HEMpane3aarHi 0aThbKK CTaIKyIOTh, HE3ANEKHO
B/l 3MICTY 3aIlOBITY, NIOJIOBHHY YacTKH, fKa Halexana 0
KOXKHOMY 3 HHX y pa3i Cla/IKyBaHHs 32 3aKOHOM (000B’513-
KoBa yacTka) [1,356].

3axo Yipaitu «I1po aBTOPCBKE IPABO 1 CyMIKHI Ipa-
BQ) 3aKPIMITIOE 32 aBTOPOM BUKJIIOYHI N1PaBa J03BOISATH
a00 3a00POHATH 3AIACHEHHS i, TIepeiK SKHX 3a3Hade-
HUI y yacTuHi 3 ctarti 15 3aKoHy, MO OXOILTIOITH YCi
OCHOBHI MOIMBI BUJH BHKOpHCTaHHs TBOpY. [lepexin
BHKITIOYHAX MAI{HOBIX NIPAB aBTOPA J10 CMIAKOEMLIB 03-
Hayae (HaKTHIHO HA/AHHS iM FOPHMYHOT MOKIHBOCTI BH-
3HAYaTH TOJATBLY «IOMI0» TBOPY TCIs CMEPTI aBToOpa:
u Oy/ie BiH JOCTYIHUAM TyOMiIl, Ha IKHX YMOBAX TOLLO.

HamionanbHe 3aK0HOIABCTBO Ha JJAHUH Yac, Ha Kalb,
HE MICTUTh HISKHX TOJIOXKEHb, SKi O JI03BOISUTH OOPOTH-
¢Sl 3 BUIA/IKAMH 3I0BKHBAHHS CIIAJKOEMIUIMH TIPABAMH,
HaOyTHMK B IOPSAKY criajKyBatHs. Tak, Uitkom 3posy-
MiJIO, 1110 aBTOP CTBOPHB 1 ONPHIIIOAHUB TBIP 30BCIM HE
JUTA TOTO, 1100 MOTIM BiH OYB HEOCTYITHUM ISl ITyOTiKH,
TPOTE CTIATKOEMITI MOYTh HE JIHIIIC KOHTPOJIOBATH BH-
KOpHCTAHHS TBODY, aJie i B 3arani 3a00poHATH Oy/b-siKe
1ioro BUKOpUCTaHHSA, TOOTO M030AaBUTH IHIIMX OCI0 J0-
CTyIly 210 HBOTO Ha BECh 4aC OXOPOHH aBTOPCHKIX TIPAB.

Binbur Toro, CrIajKoeMiLi MOXKYTh 3HHILUTH [IPUMIp-
HUKH TBOplB SIKI € B IXHBOMY PO3NOPS/UKCHHI, 1 B TIepe-
BaXHIi OLTBIIOCTI BUMAJIKIB BIICYTHS Oy/Ib-Ka MOKITH-
BICTb IIbOMY 3aI00IITH.

YpaxoByrouy HACKITBKM CKJIaJHI BITHOCHHU CKIaja-
I0ThCS y TBOPYHX OCOOMCTOCTEH 31 CBOIMH ONMM3bKUMU
poanuaMH (JITbMH, YOIIOBIKOM (APYKHHOW), OaTbkamu),
TO/1i0Ha CHTYaLls BIJIAETBCS HE TAKOK BIKE HEPEATBHOKO.
JlocTarHbO HaBeCTH MUK/ SHHIICHHS OTTHHM i3 criajt-
KOEMIIIB apXiBY JEKLIbKOX TOKOMIHb CiM’1 KOMIIO3UTOPIB
[lpaycis.

\Y JICAKHX BHIIa/IKaX apXiBHI MaTepiamn MOXYTb OyTu
3HHICHI a00 NpaBa Ha TBOPH MOXKYTb HE Pealti3oByBa-
THCb HaBITh 33 BICYTHOCTI YMHCILY, JHILIC 4epe3 Heobe-
PEKHICTb CTAJKOEMIIIB, XaJaTHE CTABNEHHS 10 TBOPYOL
CTaIuHK, HeOaXkaHHs JOKITaaTH 3yCHIb U1 peanizanii
HaOyTHX Mpas.

TeopetudHo aBTOp MOXKE YHUKHYTH BHHUKHEHHS I10-
MiOHOT cuTyallii, 3a3HAYMBIIM Y 3aMOBITi 0Ci0, K ycma-
KYIOTh #0T0 aBTOpChKi MpaBa. OHAK B [HOMY BHIIAJIKY
BONIA aBTOpa IIOZ0 PO3MOPS/KEHHS CBOIMH MpaBaMu
MOXE BCTYIUTH Y POTUPIYYS 3 ONOKEHHSAM IIUBLILHOTO
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3aKOHOJIABCTBA, KM Tepei0ayeHo 0B MMPOKE KOJIO
oci0, sIKi MatoTh TIPABO HA OTPUMAHHS 000B’I3KOBOT IO
y cHaiummHi. Bapro 3a3HaumMTH, 10 HECTPABEIIHBICTH
TaKOrO TONOKCHHS 3aBK/AH BUKIMKANA HEIPUHHATTA Y
OaraThoxX CIEMiaiCTIB Y rany31 ABTOPCBHKOTO MPaBa, 5K
HaMarajiucs yCyHyTH OB’ sI3aHi 3 HEl0 HACJiIKH 3a J0T0-
MOTOR0 00MEsKeHOTO TTyMaueHHs. Hanpukra, Hpocpecop
E. I'aBpiiioB 3a3Hauas, 10 «IIPH ClIaIKyBaHHI MaiiHOBI
npaBa aBTOPA He OLIHIOIOTECA | PH BU3HAYCHH] 000B’13-
KOBOI YaCTKH Y CMA/IIIKHI. ..HE BPaXoBYIOThC» [2,127].

[Ipore npocpecop A. Ceprees BBakas, L0 3a3Haue-
Ha TMO3MILA «HE BIIIOBIAE HI 3MICTY UWHHHX NPaBHI
CTaJIKyBaHH, Hi HpaKTHI.[I sIKa CKJIaJachy, 1 HAMaraBcs
0OTpYHTYBaTH BIACHUH MO HA MUTAHHS MPO Te, «4H
MOXYTb. ..0C00H, SIKi MalOTh TPaBO Ha 000B’SI3KOBY YacT-
Ky Y CHa/IIVHI, TIPETeHIyBaTH Ha aBTOPChKE MPABO, AKE
MIEPEXOAUTH Y CrajuHy» [3,174].

3riHO 3 TIAXOOM, 3alpONOHOBAHMM HAYKOBIIEM,
X04a MOBHE ITHOPYBAHHS MPaB Ha 00OB’A3KOBY YaCTKy Y
CIIaILLHHI TPH CIIA/KYBAHHI aBTOPCBKHX NPaB HE BAIO-
Bi1a10 O 3KOHOZABYO 3AKPIIUICHIM MONOKEHHAM, MOTE
JI0 CTAJKOEMIIIB, SIKI MAIOTh TPABO HA OTPUMAHHS TaKOl
YaCTKH, TOBUHHI TIEPEXOIUTH HEe BUKIIOUHI [IPaBa, a Tilb-
KU TIPaBO HAa OTPUMAHHS YACTHHU BUHATOPOIH: «BHXOMS-
9 31 3MICTY HOPM 3aKOHY TIPO 000B’S3KOBY JI0ITH0, OCHO-
BHE MpPH3HAYEHHS SKOi CKIAJAEThCS B MaTepialbHOMY
3a0€3MeueHH] CMaKOEMIIB, SKi, K TIPABHIO, HE MAIOTh
CAMOCTIMHMX JKepeN IS iCHYBaHHS, MOXHA TOBOPHTH
Tpo sAKi-HeOyIb 0COOMMBI MpaBa X 0Ci0 JHIIE CTOCOBHO
TpaBa HA BUHATOPOLY, IO BXOAUTH A0 CKJIAAY CIIa/IIi-
HU. 3a3Ha4yeHi 0COOM He 3aNekHO B1Jl OTPHUMAHHSA 1HIIOTO
CTAJIKOBOTO MaifHa MOXKYTb OTPUMATH HE MEHIIIE TIOJIOBH-
HU 4aCTKH BUHATOPO/IM 32 BUKOPHCTAHHS TBOPY, sIKa Hae-
Kaa O KOKHOMY 3 HUX Y Pasi ClIaJKyBaHHS 33 3aKOHOM,
AKIO TUTBKH MIK CIIAKOEMIAMH He Oyje JOCATHYTO iH-
101 YTOJ PO PO3MOALT CHaJKoBOro Maitsay [3,176].

Hespaxaroun Ha Te, mo nosutis A. Cepreesa mae ap-
TYMEHTH Ha CBOIO KOPHUCTb, MIPOTE SKIO OUIBII ETANBHO
il mpoaHami3yBaTH, BOHA BUKIIMKAE KPUTHYHI 3ayBaKeH-
1. JlificHO, He MOXHA HE TIOTOJMTHCH 13 HAYKOBIIEM, 110
3aMpONOHOBAHMIl HUM HIJX1]] € a0COMIOTHO TIPAaBUIbHUM
3 TOUKH 30py THX LI, SKi CTOSIM TIepej] 3aKOHO/ABIIEM
TIPH 3aKPITUICHH] MOTOXEHHS PO 000B’SI3KOBY 4acTKy y
CIIa/TIIHI, TIPOTE BCE XK TAKH, Ha HANITY TYMKY, TaKa 030-
1isl € CYTepewTnBO0. Tak, CTOCOBHO 3pOONEHNX HAYKOB-
IIeM BHCHOBKIB NP0 CITaKyBaHHS 000B’S3KOBUMH CIIaj-
KOEMILIMH JIUIIE YACTKU y TIPaBi HA BUHATOPOMY, e He
YACTKH Y BUKITIOYHHX TIPaBax Moxke OyTH HaBeJEHO TaKuil
CaMHil apTyMEHT MPO BIACYTHICTB OY/Ib-SKOTO 3aKOHO/IAB-
YOro MONOKEHHS IS IONI0HIX BUCHOBKIB. OCKITbKH Ha
CHOTOJIHI BiI[CYTHi Y 3AKOHOJABCTBI MOJOKCHHS, 5IKI O
BUBOJJIH MAI{HOBI IIpaBa aBTopa i3 cepn Aii 3arainbHux
HOPM, SIKI PEryIIIOIOTh CIAAKOBI BIIHOCHHH, 30KpeMa I
TPaBo Ha 000B’A3KOBY YACTKY Y CIIa/IILIHHI.

3 yacom E. ['aBpuIioB 3MiHUB CBOIO NO3HLI0, BHCIIO-
BHBIIM JYMKY, IO «IPH CHaJKyBaHHI MaifHOBI mpasa
TIOBUHHI OLIHIOBATHCS 1 1IPH O0YHCICHHI 000B’S3K0BOI
YACTKM Yy CHAJIIMHI BPaXOBYBATHCS TOPYY 3 IHIIMMH
MaiHOBUMH TpaBaMu. JliaMeTpanbHO MPOTUIIEKHA TI03H-
11ifl, K& BUCIOBIIOETHCS ChOTOMHI IEAKIMH J0CITiTHUKA-
MH, € HempaBuiabHOW» [4,193].

JlificHO, SIKIIO BUXOUTH 13 OYKBATBHOTO TIyMAYCHHS
YHHHOTO 3aKOHOJIABCTBA, TO 3T1IHO 3 PABOM Ha 000B’513-
KOBY YacTKY y CTI/[IIHHI JI0 CTIA/IKOEMIIIB, SIKi MAIOTh Ipa-
BO Ha 1i OJIepKaHHS, NIEPEXOAUTH TOJOBHHA YACTKH, KA
0 Hanexana iM mpu crajKyBaHHI 3a 3akoHOM. JKoxHoro
BUHATKY 13 11boro npasiia LuBiibHIM KoziekcoM Yipai-
HU He Nepe0adeHO | HIKHX MIJCTaB [l 3aCTOCYBaHHS
00OMEKEHOr0 TIyMayeHHS 1[i€l HOPMU HE iCHYe, Y TOMY
YUCI HE JIMIIE TIPaBa Ha BUHATOPOLY, fKe mepeadayeHo
crartamu 17, 25 3akony pralHI/I «IIpo aBropchke MpaBo
1 CyMIXKHI TpaBay, ane i Npu Cra/JIKyBaHHI BUKIIOYHUX
TpaB aBTOpa.

Jlns Toro, mo0 BU3HAYMTH, SKI came Hacnium Oyne
MATH 3aCTOCYBAHHSI LIHX TOIOXKCHD Ha NIPAKTHLL], BBaXKa€-
MO 32 JIOLUIbHE IPOaHATI3yBATH TaKi HACIIZIKH /IS TPHOX
TPy BiTHOCHH:

1) noB’s13aHuX 31 CHIaKYBaHHAM IIpaBa HA BUHATOPO-
1y, BUIIaTa SKOTO mepenoayeHa crartsavu 17, 25 3akony
Yxpainu «IIpo aBTOpchKe MPaBo 1 CyMiKHI MpaBay;

2) 0B A3aHKX 31 CIAJIKyBAHHAM BHK/IIOUHUX NPaB HA
BHKOPHCTAHHS TBOPY;

3) MOB’A3aHMX 13 MOXJIMBICTIO 3aXHCTY OCOOMCTHX
HEMaifHOBUX MPaB aBTOPA.

CrocoBHO Tepmioi TPy BiTHOCHH, TMOB’S3aHHX 31
CIIa/IKyBaHHAM IpaBa HA OTPUMAHHSA BHHATOPOIM Y THX
BHTIA/IKAX, KOMH 3aKOH JIOMYCKA€ MOMKIUBICTh BUKODH-
CTaHHS TBOPY 03 310K 0ci0, IKUM HANEKUTb 3a3HAUYCHE
TpaBo, aje 3 BUMIIATO iM BUHArOPojH (CT. 25 3akoHy),
abo mependatae BAIIIATY «CHPABELIMBOD BHHATODOJN
(ct. 17 3akoHy), T0 CIijl 3a3HATATH, IO HISKHX 0COOIH-
BIX PODIIEM i3 3aCTOCYBAHHAM MOJOKEHHS IO 0008”513~
KOBY YacTKy y CHaIIMHI TPH I[bOMY He BHHHMKHe. Lle
TIOB’SI3aHO HacaMIepes] i3 THM, 10 MOBA iJie TUTbKH TIpo
PO3TIOJILN BUHATOPOIH, KA BUILIAYYETHCS 32 BAKOPUCTAH-
HS TBOPY, 1 BiJl CTIAJKOEMIIIB HE BUMAraeThCsl HAAHHS
AKUX-HeOy/Ib 7103BOMIB HA BUKOpHCTaHHA TBOpIB. [lomo-
’KEHHS TIp0 000B’S3KOBY YaCTKY y CHIaIIUHI IPU3BOIATH
3a 3arajbHAM MPABUJIOM JIUILE JI0 IEPepO3NOALTY YaCcTH-
HH BHHATOPO/H BIl CIIa/IKOEMLIB 3a 3aIIOBITOM JI0 CIIajl-
KOEMILIB 32 3AKOHOM, 5IKi MaioTh TIPaBO Ha 00OB’A3KOBY
4acTky y criajumsi. [liarsepokernam uiei mosuuii e cy-
JI0Ba MPAKTHKa, 30KpeMa BiTOBIAHO 10 ab3aiy 3 myHK-
1y 35 [locranoBu Ilnenymy Bepxosnoro Cyny Ykpainu
«IIpo 3acTocyBaHHs CyaMu HOPM 3aKOHOJABCTBA Y CIIpa-
BaX MPO 3aXUCT ABTOPCHKOTO TPaBa i CyMIKHIUX MPaBy Bif
4 gepsast 2010 poxy Ne 5 BHHArOpoza 3a BUKOPHCTAHHS
TBOPY PO3MOAUISETHCS MIK CHAAKOEMISIMH BIATIOBIZHO
JI0 YaCTOK Y criajimuHi [5,24].

Habararo ckmajHime cutyaiis 3 BUPIICHHAM IH-
TaHb, MI0B’3aHNX 31 CTA/IKYBAHHAM BUKIIOYHUX IPaB HA
BUKOPHCTaHHs TBOpIB. 3akoH Ykpainu «IIpo aBropchke
TPaBO 1 CyMIKHI TIPaBay 3aKPIILTIOE 32 aBTOPOM BUKITIOU-
HE TMPaBO HA BUKOPHCTaHHs TBOPY y Oyab-sikiil dopmi i
Oy/Ib-SIKMM CTIOCOOOM, 110 03HAYa€ TaKOX MPaBO J03BO-
sty ab0 3a00poHATH Jif, nepesiyeHi B yacTuHi 3 cT. 15
3aKoHy.

Sk 3a3HAYanoCs, MEPEXifl BHKIIOYHHX MAiiHOBUX
MpaB aBTOPA 0 CIaZIKOEMIIB 03HATAE HaJAHHS OCTAHHIM
FOPUANYHOT MOKJIMBOCTI BHDILIYBATH NMOAJBLLY JIOITHO0
TBOPY Tiicis cMepTi aBTopa. HasBHicTh 0ci0, sKi MatoTh
TpaBo Ha 000B’A3KOBY YACTKY y CMA/IIIHHI, MOXE CYTTEBO
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YCKJIaHUTA PEali3aliiio CHaKOBHX NPaB aBTOPA, MPH-
3BECTH Ha PAKTHLI 110 PI3HOTO POy 3MOBKHMBAHD.

Ha BiMiHy Bif BHMAJKIB CIIafKyBaHHS 00 €KTIB pe-
YOBHX IP2B, J10 AKUX MOKYTb OyTH 3aCTOCOBAHI Pi3Hi 10-
ZIATKOBI MEXaHI3MH JUIs PO3NOALTY MaiiHa, TiepenbadeHi
MBITHHAM 3aKOHOJABCTBOM (HAIPHKJIAJ, BCTAHOBJICHHS
TOPSIKY HOTO BUKOPHCTAHHS 34 PILICHHSM CyAly), CHTYya-
Liist 31 ClIA/IKYBAHHAM BUKIIOYHIX [IDAB HA BUKOPHCTAHHS
TBOPIB KAPAMHAIBHO NPOTHIEKHA. JUIs 1IPABOMIpHOro
BUKOPHCTAHHS TBOPY BUMAra€ThCsl OTPUMAHHS 3TOH BIL
YCIX 0Ci0, AKIM HalIe)KHTh ABTOPCHKE [IPABO Ha TBIP, TOO-
TO SIKILLO IPABA IEPEHILLIN J10 ACKUIBKOX CIIa/IKOEMLIB, TO
BIZAMOBA OJIHOTO 3 HHX BIX YK/IaJIaHHs 10r0BOPY (aKTuy-
HO «Iapajli3ye» NPaBa IHIIHX CIa/IKOEMLUIB I POOHTH He-
MOXKIIHBHM NPaBOMIPHE BUKOPHCTAHHS TBOPIB.

SKImo BiTHOCHO BUMAJKIB HEPO3ALTLHOTO CIIBABTOP-
cTBa (Komu TBIp YTBOPIOE OJIHE HEPO3PHBHE I1ine) ab3all
5 vactunu 1 crarTi 13 3akony Ykpainu «IIpo aBropcbke
TIPaBO 1 CyMIKHI IIPaBay 3aKpIILTI0E HEMOKIUBICTD 3a00-
POHH BHKODHCTAHHS TBOPY OJHWM I3 CIiBAaBTOPIB «Oe3
JOCTATHIX TMiCTaBy», TO CTOCOBHO CIMAKOEMIIIB Take To-
JIOKEHHS y 3aKOHOJABCTBI HE TependadeHo, mpoTe Bif-
TIOBIZHO 710 3a3HaucHOi rocratosn BepxosHoro Cyny
VipaiHi npasa, W0 NepEHILIN 10 CIIaJKOEMILIB, CKIIaja-
I0Th OfIHE e, 1 XKOJEH 13 CIajKOeMIIIB He BIpasi 0e3
JIOCTaTHIX JUTIA IIBOTO TI/ICTAB BiIMOBUTH 1HIIMM Y J103-
BOJI Ha OMYyONMiKYBaHHS, 1HIIE BUKOPUCTAHHS a00 3MiHY
TBODY [5,24].

Taxum 4rHOM, MOKHA 3pOOMTH BUCHOBOK TIPO HEOO-
X1JHICTb BCTAHOBIEHHS 0COOIMBOTO MOPSAKY 3acTOCy-
BAHHSI TIONOXKCHb PO 000B’S13KOBY HaCTKY y ClIaILIHHI
y BHNAJKaX, KOMA 00 €KTOM CTaJKyBaHHS € aBTOPCHKI
npasa. [Ipn 11OMy, Ha HamTy TyMKY, B&XJIMBO BHXOMIH-
TH 13 3aTaIbHOTO TIPABWIA TPO T€, IO TIONOKEHHS MPO
000B’A3KOBY 4acTKy Yy CHA/IIMHI HE MOBUHHO CTBOPIO-
BATH TIEPCILIKOZ JUIs BUKOPHCTAHHS TBOPIB 1 yCKIIa IHIO-
BaTH iX BUKOprCTaHHs. [TOBHOK MipOIO MONOKCHHS TPO
BHJIUT 000B’S3KOBOT YACTKH Y CIIaIIIMHI TIOBMHHI 3aCTO-
COBYBATHCh JIWIIE B THX BUNAJKAX, KOJH MOBA #e Mpo
CTIa/IKyBaHHS TPaBa Ha BUHATOPO]Y.

Y 3B’3Ky 3 LMM BapTO Ha 3aKOHOJABYOMY PiBHI 3a-
KPIMUTH TONOKEHHs, ki O mependayamu, mo 0colw,
K MArOTh MPaBO HA OTPUMAHHS 000B’S3KOBOT YACTKH Y
CTIa/IIIMHI, He MAOTh TPaBa BUMATATH MEPEXOY 0 HUX
BUKITIOYHUX TPaB HA BUKOPUCTAHHS TBOPIB, a MOKYTh
TIPETEH/TyBaTH JIUIIEC HA OTPUMAHHS YACTUHU BHHATOPO-
I, BUIUIATA SKOi Tepen0ayeHa MONOKECHHIMH 3aKOHY
Yxpainu «IIpo aBTopchke mpaso i cymikHI mpasay (ya-
ctuHa 2 crarti 17, yactuua 2 crarti 25 3akoHy), 1 yactu-
HU JIOXO/IIB, OTPUMAHHUX BiJ peasi3allii iHIIMMH CTIaKo-
EMIIMH BUKITIOYHUX MPaB HA BUKOPUCTAHHS TBOPIB.

[Ipn upoMy npaBo Ha 000B’S3K0BY JOMIO Yy BHHATO-
poxi 3a BUKOHCTAHHA TBOPIB IOBHHHO PEalli30ByBaTHCS
TITBKHA IIAXOM TIPS’ SBICHHS BIAMOBIIHUX BUMOT IO
CTaJIKOEMIIIB 32 3AMOBITOM, SIKi MPUIHSIHN CHANIMHY i
OTPUMYIOTh BUHATOPOJlY 33 BHKOPHCTAHHS TBODY, 3 BH-
KITIOYEHHSAM MOKITHBOCTI TIpe[ BIEHHS OyIb-AKHX BU-
MOT' TIPO BUILIATY BUHATOPOIH 10 KOPUCTYBAdiB, AKI Ha
3aKOHHHX MiJICTaBaX BUKOPHCTOBYIOTH TBIp, MPOTE 0CO-
0u, K1 MarOTb MPaBO Ha 000B’A3KOBY YACTKY Y CHANIMHI,
TIOBMHHI MaTH MOXIIMBICTh BUMAraTi Bill KOpPHCTYBadiB

HAJIaHHSA 1M BIIOMOCTEH PO CyMH BUHArOpojH, SIKi BU-
TUTAYEH] CIIaIKOEMIISIM 32 3aT0BITOM 00 1X TIPaBOHACTYTI-
HIKaM. BaKIiBO Takox mepen0adnTi, mo U BUSBICH-
Hi TIOpYLICHb MAIHOBHX NPaB Ha TBOPH, CTOCOBHO SIKHX
Taki 0co0M MAaKTh NpaBO MPETCHIYBATH HA YACTHHY
JIOXOJIiB, OTPHMAHUX BiJl IX BUKOPHCTAHHS, BOHU MAIOTh
TPaBO BKMBATH 3aX0MIH, HEOOXIHI I 3aXKCTY MpaB Ha
TaKi TBOPH, JIHIIIE B TOMY BUITAJIKY, SKIO BIACHUK Bi/IIO-
BIIHUX BUKJIFOYHHX TIPAB HE 3/IIICHIOE iX 3aXHCT.

OxpeMoi yBaru 3acIyroBye MUTAHHS PO BU3HAYCHHS
KOJa CIMAJIKOEMIIB, KM HAA€ThCS TPABO BKMBATH 3a-
XOJIiB, HEOOXITHUX JUTA 3aXUCTy 0COOMCTHX HEMAHHOBHX
TpaB MOMEPIHX aBTOPIB.

BinnosigHo g0 yactunu 2 crarti 29 3akony YKpal-
Hit «ITpo aBTOpCbKeE MPaBO 1 CyMIKHI [IPaBay CIIaKOEMLL
MAIOTh MPaBO 3aXMIIATH aBTOPCTBO HA TBlp 1 POTHAIATH
NIEPEKPYUCHHIO, CIOTBOPCHHIO YH IHILIIH 3MiHi TBOPY, a
TaKOXK Oy/Ib-SKOMY IHILIOMY NOCATAHHIO Ha TBIP, 1110 MOXKE
3aBJIaTH KO/ YECTI Ta pemyTaliii aropa [6,214].

3aKoH, Ha Kajb, HIAKUM YAHOM HE OOMEXKUB KOIO
TaKMX CHAJKOEMIIB. SIK HACHimoK, 0COOHM, SKI MAaroTh
TpaBo Ha 000B’A3KOBY YACTKY Y CTAIIIMHI, 1 CTANH, 1Ii-
KOM MOJTHBO, CMIAIKOEMIIIMU HaJEKHOTO aBTOPY MaiiHa
HABITh MPOTU HOTO BOIi, HOPMATBHO OTPUMYIOThH MPABO
BTPYYATHCS Y BUpILIEHHS MUTaHb, OB S3aHUX 13 3aXH-
CTOM HOTO 0COOMCTHX HEMAHHOBHUX TIPaB, HAPUKIAT, 13
BU3HAYCHHAM TIOPSIKY 3a3HAYCHHS IMEHI aBTOpa, 0CO-
OMHBO, SKIO ABTOP CaM 3a XKHTTS HE BHUPIIIMB I1Ie TH-
TaHHs, IPEJUSIBNCHHSAM NPETEH3Ii 0 KOPHCTYBAYIB, 5K
3AificHnIN TIepepoOKy TBOPY ab0 BHECIH, LIIKOM MOX-
IIMBO, BHIPAB/aHi Ta TOTO/UKCHI 3 IHIIMMHU CHIAJKOEMLS-
MH 3MIHH JI0 3MICTy TBOpIB, SKIIO MPH IbOMY, Ha iXHIO
JyMKY, MOTJIO OyTH 3aBIaHO IKOIH PEMyTaIlii aBTOpA.

BucHoBok. Takum umHOM, PO3DIAN NWTaHHA PO
MOIIMBICTh 3aCTOCYBAHHS TIOJIOXKEHBb MPO 00OB’S3KOBY
4ACTKY y CHA/LMHI IPH CNIAJKYBAHHI aBTOPCBKHX NpaB
JIa€ MOKIMBICTb TOBOPUTH MO T€, 1110 HALIOHATBHE 33K0-
HOJIABCTBO Ha CbOTO/IHI HE MICTHTb Oy/Ib-SIKHX MIOOKEHb,
SIKI 03BOIISIA O BIAMOBIIATH B 3aCTOCYBAHHI LHX 110710~
KEHb TPH CTIAJIKyBaHHI aBTOPCHKHX IPaB, HE 3BAKAIOUN
Ha Te, WO e MOXKE NPH3BECTH Ha NPAKTHLI A0 LiI0i HK3-
KU HETATUBHUX HACIIJIKIB.

3 METOIO YCYHEHHS OKDECIICHHX HEAOMIKIB HEOOX1/1HO
BHECTH JI0 BITYM3HSIHOTO 3aKOHOJIABCTBA 3MiHH B YACTHHI
BCTAHOBJICHHS 0COOJMBOTO MOPSIKY 3aCTOCYBAHHS MMO-
JIOKEHb TIPO 00O0B’S3KOBY YACTKY y CTA/IIMHI CTOCOBHO
BUITAJIKIB CTI/IKYBAHHS aBTOPCHKUX TPaB.

Jbist BUNAAKIB CrIajIKyBaHHS BUKIIOYHHX NPAB BBA-
HKAEMO 32 JIOLUIbHE BUKOPHCTOBYBATH OLIbLLI IIPOAYMaHI
MXO, 30KpEMa, 3aCHOBAHI HA PO3LIMPEHHI MOKIH-
BOCTI JUIsl BHDILICHHS CIOPIB [IPO BCTAHOBJICHHS YMOB
BUKOPUCTAHHS TBOPIB Y CYIOBOMY TOPSIKY, IO Ao 0
3MOTY CyAly 3 yPaxyBaHHsIM KOHKPETHUX 00CTaBHH cripa-
BY BiJIMOBIISITH B 3aCTOCYBaHHI I[bOTO TPaBa 400 BHOCUTH
HEOOXi/IHI KOPEKTUBH /10 TIOPSIKY HOro peatisarii y BCix
HeOOXIJHUX BUIMA/IKAX.

BBasaemo 3a JOLLIbHE 3aKINATH HA 3aKOHOXABIOMY
PIBHI TIONOKCHHS TIPO T€, 1O [PA HAABHOCTI CIa/IKOEM-
11iB 32 3aMOBITOM 0COOH, SKi MAKOTh MPaBO Ha 000B’S3KO-
BY YACTKY Y CHA/IIIMHI, HE BXOAATH JI0 KONla CTIa/IKOEMIIIB,
AKUM 3T1IHO 3 TONOKeHHAM cTarTi 29 3akoHy VYkpaiHu
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«IIpo aBTOpCHKE TIPABO 1 CYMIKHI IPaBay HAJAETHCS TPABO
BIKMBATH 3aXOJiB, SKi HEOOXI/HI JUTS 3aXUCTY 0COOMCTHX
HEMaifHOBHIX IPaB MOMEPIIOro aBTopa (IpaBa aBTOPCTBA HA
TBip, 1IpaBa Ha IM’s, PaBa Ha 3aXHCT penyTauii aropa). B
1HIIOMY BHTIAIKY 00061/1 SIKI MatOTh TIPABO Ha 060B’S3K0BY
YACTKY Yy CTI4/IIIMHI, MOXJIMBO, HABITh IPOTH BOJI aTopa,
Ha0yY/TyTh MIPABO BTPYYATHCA Y BUPIIICHHS THTaHb, MIOB’S-
3aHKX 13 3aXHCTOM FOro 0COOMCTHX HEMAHOBHX IpaB, Y
TOMY YHCIi 3 BU3HAYEHHAM, HANPUKIAJ, TIOPAIKY 3a3Ha-
YeHHs IMEeHl aBTopa (ﬂKmo aBTOp 3a JKUTTA HE BUPILIUB
1BOTO THTAHHA), MCI ABMCHHAM NIPETCH3Ii 10 KOPHCTY-
BayiB, sKi 3IHCHIIN 1IepepOOKY TBOPY YH BHECIH 3MIHH
J10 3MICTY TBOPY, OTOUKEHI 3 IHIIMMH CTIAJIKOEMIAMH.
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launenko O. A. CoBepuieHCTBOBaHHE MPaBOBOI0
peryJMpoBaHusl BOMPOCOB OMpeaejeHHs] 00s13aTesIhb-
HOIi 101M B HacJeICTBE NMPH HACJIEIOBAHUHM aBTOP-
CKHX MpaB

AnHoTanus. CTaTbs NOCBAIICHA WCCIIEIOBAHUIO BO-
poca BO3MOKHOCTH TIPUMEHEHHUS TTOJIOKEHHU 00 00s13a-
TENBHOW JI0JIe B HACJIEACTBE IPH Mepexo/ie mpaBa aBTopa
Ha BO3HArpaxaeHHe B MOPSIKE HACIECACTBEHHOTO MIPaBO-
MIPeeMCTBa, OINpeeieHne 00sS3aTeNnbHON OIM TMPH Ha-
CJICAOBAHUN HCKIIOYUTCIBHBIX IPpaB Ha HMCIIOJIB30BAHUEC
MIPOM3BEICHHUS, a TAK)KE PACCMOTPEHHE BOIIPOCA O 3aIUTE
JIMYHBIX HCUMYIICCTBCHHBIX IIPaB aBTOpa JUIIaMU, UMCIO-
IIMMH [IPABO Ha 00S3aTCIBHYIO 100 B HACICICTBE.

KunioueBble cjioBa: oOs3aTenbHas 70 B HAcHed-
CTBE, 3aKOHOMATEIbCTBO YKPAHHbI, HACIICAOBAHHE, JINY-
HbIC HEUMYIIICCTBEHHbBIC MTPaBa, HACICICTBCHHOE MPABO-
MIPEEMCTRO.

Gatsenko O. Improvement of the legal regulation
of certain compulsory share in the inheritance of
copyright

Summary. The article investigates the issue of
application of the provisions on the compulsory share
in the inheritance of the transition of the author's
compensation in the order of hereditary succession,
determining a compulsory share of inheritance of the
exclusive rights to use the work, the question of the
protection of the moral rights of the author by the persons
entitled to a compulsory share in inheritance.

Key words: compulsory share of inheritance,
legislation of Ukraine, inheritance, personal non-property
rights, hereditary succession.
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