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CUCTEMA ITPABA KAR ITPEIMET ROMIIAPATUBUCTCROI'O
NCCJIEAOBAHNA

AHHoTanus. B crarhe nmpemiokeHo paccMaTpuBaTh
CHCTEMY TIpaBa KaK CaMOCTOSTEJIBHBIN ITPEAMET CPaBHHU-
TEJILHOTO MPaBOBEJICHNUS, KOTOPBIH MOXHO HCCIEI0BATh
Kak Ha MaKpOypOBHE CPaBHEHHMS, TaK U HA MaKpOYPOBHE
cpaBHeHUs. Jloka3bIBaeTCs HETOXK/IECTBEHHOCTh IIPABOBOI
CUCTEMBI U CUCTEMBI IIPaBa B KOHTEKCTE HOPUAUUECKOIL
KOMIapaTHBHUCTHKY. Ha mpumMepe cucTteM npasa HCITaMCKHX
TOCYIapCTB PaCKpPBITA EPCTIEKTHBHOCTD NCCIIEI0BaHHUHN CH-
CTeM IpaBa B KOHTEKCTE METOAOJIOTHH CPABHUTEIHHOTO
IIPaBOBE/ICHUSI.

KiroueBble c10Ba: CpaBHUTENBHOE IPaBOBEIEHUE,
IIpeIMET CPaBHUTEIBHOTO MTPABOBEACHHUS, IPABOBAs CH-
cTeMa, CHUCTEeMa IpaBa.

ITocTanoBka mpodiaembl. MeTos0710rHuecKye 0CHOBBI
COBPEMEHHOTO CPAaBHUTEIBHOTO MPABOBEICHHS 110 Tpa-
BY CUMTAIOTCA OJHUMH U3 Haubomee pa3paboTaHHbIX U
3((eKTHBHBIX B FOPUCTIPYICHINH. MOXHO YTBEPKIATD,
YTO CErOHs CYIIECTBYET LENOCTHAS CHCTEMA IPHHIITIOB,
METOJIOB ¥ TIPHEMOB CPABHUTEIbHO-IPABOBOTO HCCIIEI0-
BaHNS, B PAMKaX KOTOPBIX TIPOMCXO/IUT TIO3HAHNE ETMHOTO
¥l YHUKAJIBHOTO B MPABOBBIX CHCTEMAX COBPEMEHHOCTH.
B 10 %€ Bpems, eciii MakpoCpaBHEHHE ABIAETCS 10CTa-
TOYHO pa3paboTaHHOK cdepoil IpuaNIECcKoi KoMmapa-
TUBHCTHKH, TO HA YPOBHE MUKPOCPABHEHHS CYIIECTBYET
HECKOIIbKO METOJ0JIOTHYECKHIX MPo0IeM, CBI3aHHBIX, B
TIEPBYIO O4EPE/Tb, C BBI/IENIEHHEM KPHTEPHEB CPABHIMOCTH
¥ TIPHUMEHEHHEM (YHKIMOHAIBHOTO MOAX0AA K OTHEIb-
HBIM HHCTHTYTaM MPaBOBBIX CUCTEM JTHOO CTICIMHIHBIM
TIPABOBBIM SBICHHSM.

B vacTHOCTH, CEroiHs B CPaBHUTENLHOM TIPaBOBEIe-
HUM OTCYTCTBYET YETKOCTbh BO33pEHHIl Ha TO, K KAKOMY
YPOBHS CPaBHEHHS CIIEIYeT OTHOCHTH CHCTEMY TIPaBa: K
MaKpOCPaBHEHUIO WM K MEUKPOCPABHEHMIO. JTO CTABHT
CEpBE3HYIO 3a/1a4y, CyTh KOTOPOil COCTOUT B BBIABICHUH
crieu KN CHCTEMBI TPaBa Kak MpeMeTa KOMIapaTy-
BHCTCKOTO HCCIE/IOBAHHS, B CBA3M C YeM HEOOXOAMMO
OTPEIETUTh METONONIOTUI0 CPABHEHUS PA3IUYHBIX CHCTEM
TpaBa.

e cTaTby, TakuM 00pa3zoM, COCTOHT B BbIABICHUN
0cOOBIX METOJI0MIOTHYECKUX OCHOBAHUS CPABHEHUS CH-
CTeM TpaBa Kak 0co0bIX 00pa30BaHHIA, XapaKTePH3YIONIHX
MACCHB IPABOBBIX HOPM, ACHCTBYIONUX B TOM HJTH HHOM
o0ecTae.

AHanu3 noc/aeaHux uccienopanuii. [Ipodnemarnxe
CHCTEMbI TIPaBa KaK MPeMETy CPaBHUTENBHOTO MPaBo-
BeZIeHNs OOBIYHO YAEAOT BHUMAHKE B KOHTEKCTE 001Ieit
TEOPUN CPABHUTEIHHOTO MpaBoBeleHHs. B 310i cBs3M
creyer 00paTHTh BHHMaHHE Ha pa3pabOTKU TaKux

yuensix kak JI. M. Asmu, C. C. Anexcees, X. bexpys,
M. A. lamupnu, B. B. Oxcambitasiii, O. ®@. CkakyH,
0. A. Tuxomupos, I. . Enasn, P. lasuz, K. Koddpe-
Crunosn, A. X. CauyioB 1 MHOTUX Apyrux. Mexy Tem,
CIIeJlyeT OYePKHYTh, YTO CONOCTABIEHHE CTPYKTYPHBIX
0COOCHHOCTEH CBETCKHX M PETUTHO3HBIX TIPABOBBIX CH-
CTEM B HOPMATHBHOM ACTEKTE PEIKO CTAHOBUTCS MpPE-
METOM Hay4YHOTO PACCMOTPEHHUS, 4TO aKTyalIu3UpyeT Ha-
TIPaBNEHHOCTb MPEICTABNEHHON CTAThHU.

N3noxenune ocHOBHOTO MaTepuana. B Teopetuye-
CKOM IIJIaHe TOHATHE CHCTEMBbI MPaBa TECHO CBA3AHO C
TNIOHATHEM CTPYKTYpBI IpaBa. [[eCTBUTENBHO, PaCCMO-
TPEHHE BOIPOCOB CTPYKTYPHI IPaBa B COBPEMEHHBIX HC-
CIIEJIOBAHMSX, TAK MM MHAYE, BEIBOUT HA €TO CHCTEMY
[1, 11], a yacTo MOHATHE «CTPYKTYpa MPaBay H «CHCTEMa
TpaBay MPUMEHSIOTCSA KaK CHHOHUMBI U JIETKO 3AMEHSIOT
Ipyr apyra [2]. Tem He MeHee, 01 CTPYKTYpOH mpaBa
TIOHUMAIOT €r0 BHYTPEHHEE CTPOCHHE, XapaKTepu3ytolLee-
¢S 0053aTeNbHBIM MPUCYTCTBUEM HEOTHEMIEMBIX, KOH-
CTaHTHBIX, 3AKOHOMEPHO TPUCYTCTBYIOMIUX M CBA3AHHBIX
MEXTy c000i (TO €CTh CHCTEMOOOPA3YIOMIKX) ATEMEH-
T0B [2, 13]. B moGoM ciyyae, 3KCITMKALUS CTPYKTYpbI
TpaBa B HOBEMIINX HCCIIEI0BAHMAX OTPAHUYNBACTCS MU
000CHOBaHIEM €T0 JIEICHUS Ha OTPACIH, UIH 000CHOBA-
HUEM BO3HUKHOBEHHS HOBBIX OTpacieil Wi HHCTUTYTOB
npaBa. TakuM 00pa3oM, HECMOTpPS HA KPUTHKY B3IMIA-
0B C. C. AnekceeBa, KOTOpbIe MPHOMMKAIOTCA K CBOEMY
TATHACCATUIETHEMY F00MIIEt0, CTIPABEUTHBHIMU OCTAIOTCS
ero cinosa o ToM, uto «IIpaBo kax10ro rocyxapcTsa cy-
IECTBYET U (PYHKIMOHUPYET B KAUECTBE SIMHOMU, FOPH-
JMYECKH LETbHOM, BHYTPEHHE COIIACOBAHHON CUCTEMBI
00me00s3aTeNbHBIX HOPM, BBIPAXKAIONINX TPeOOBAHMSA
HKOHOMUYECKOTO 0a3rca KI1accoBoro oduiectsa. Baxueii-
1ieit ke CTOPOHOM BHYTPEHHE COMTACOBAHHON CHCTEMBI
U SIBISETCS €10 CTPYKTYPa — 3aKOHOMEPHAs OpraHu3alus
(ckemer) ero anementosy [3, 10-11].

Cucremy mpaBa TPaJIHIMOHHO PACCMATPHBAIOT KaK
TEOCTHBINA HHCTUTYIMOHATHHBIN KOMILTEKC 00BEKTHBHO
CYIIECTBYIONINX 001e00A3aTeNbHBIX HOPM, TIPABKLI T10-
BEJICHHS, KOTOPBIE CBA3aHBI MEXKTY CO00M yCTOHUNUBBIMU
(yskumoHanbHbIME cBs3aMH [4, 130]. Takoit mogxox siB-
NSIeTCs IOBOJMBHO PACTIPOCTPAHEHHBIM M OTPaXKaeT Clo-
KUBIINECS BO33PEHHS HA TOT (heHOMEH.

Mex [y TeM, CIOPHBIM SIBISETCS pa3TPaHUUYEHHUE TI0-
HATHI «CHCTEMa TPABay U «IpaBoBas cucteMay. Tpaju-
IMOHHO YTBEPKIALTCS, UTO MOHATHE KIIPABOBAS CHCTEMA)
1MeeT 0osiee MUPOKOE COAEpPHKAHHE, TAK KaK BKIIHOUAET B
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CBOE CMBICJIOBOE IPOCTPAHCTBO HEFOPHANYECKHE U CTPOTO
TOBOpSI HCHOPMATHBHBIE ACTIEKThI MPaBa, TAKHE KaK MPaBo-
Basi KyNbTypa, IPaBOCO3HAHKE, IOPUIMUECKas TEXHUKA,
cucreMa cyObeKToB Mpasa i T. 1. OUeBUIHO, TAKOM MOX0
CBSI3aH C TEM, 4TO [IPaBO, HECMOTPS HA JOMUHHPOBAHNE B
COBPEMEHHOH I0PUCTIPYIEHIIMU HHTETPATUBHOTO MPABOIIO-
HUMaHUs, IPOJOJIKAET 10 HHEPLIMU PACCMATPHUBATHCS Kak
HOPMATUBHOE SIBIICHHE, TO €CTb €T0 OBITHE OrPaHMYEHO
TpaBoOBBIMU HOpMaMU. OJIHAKO CIIPaBE/IMBBIM SBIIAETCS
3ameyanue FO. H. O60potoBa o TOM, 4TO PaBo BbICTYNAET
Haubonee MUPOKUM TOHATHEM, B TO BpEMs Kak MpaBo-
Basi CUCTEMA — JIMIIb OJHO U3 IPOABIEHUH CUCTEMHOCTH
npasa [5, 230]. Cuctema npaBa — apyroe nposiBieHUE
€ro CHCTEMHOCTH — HE YK€ M He LIMpe IPaBOBOi CH-
CTEMBI, IIPOCTO OHA OTPAKAET MHbIE ACTIEKTHI IPABOBOTO
OBITHS, CBSI3aHHbIE, B TIEPBYIO0 0YEPE/b, C TOCTPOCHUEM
CHCTEMbl HOPMATUBOB 1 LIEHHOCTEH B COOTBETCTBUU CO
CIOKMBIIMMUCS TPAJULUAMA U OTIBITOM Pa3BUTUS TOTO
WM MHOTO 001IECTBaA.

Mesxzy Tem, B cdepe CpaBHUTEIBHOTO MPABOBEICHHS
CHCTEMA NPaBa PEIKO PaCCMaTPUBAETCS IIPH XapaKTEPH-
ctuke ero npeamera. [lokasarensHo, uto M. A. Jlamupnu
YTBEPK/AET, YTO MPEAMETOM CPaBHUTEIBHOTO PABOBE-
JIEHHS ABNSAETCSA COOTHECEHHOE M3YYEHHE CHCTEMHBIX
TIPaBOBBIX SABICHMI KaK LEN0€ (HALMOHAIBHBIX, HHTE-
TPaTHBHBIX, MEXIYHAPOHON MPABOBBIX CUCTEM, IPYIII
HALMOHAIBHBIX MPABOBBIX CHCTEM — MPABOBBIX CEMEH,
CHCTEM TEOPETHKO-TPABOBBIX HCH) U X COCTABIAIOMINX
(oTpacueii, HHCTUTYTOB, HOPM M JPYTHX MPABOBBIX SB-
nennit) [6, 80]. Cxoxeit TOUKH 3peHNs MPHACPKUBACTCS
taxxke W. I. O00poToB, BBIIENSS B CTPYKTYpE MpeMeTa
CPaBHHUTEJBHOTO MPABOBEICHUS: IPABOBYIO KApTy MUPA,
TIPABOBbIE CHCTEMBI M CEMbH MPABOBBIX CHCTEM, HOPMa-
THBHBIE MACCHBbI, OTPACIIN 3aKOHOJATENbCTBA, IPABOBbIE
MHCTHUTYTBI, IPABOBBIC AKTHI M OT/IEbHBIE BU/IbI PABO-
BBIX HOpM U T. 2. [7, 30]. He Bblzenger cucremy npasa
B KAUECTBE CAMOCTOATENLHOTO IPEAMETA FOPUIAMUECKOH
xommnaparusucTiku Takke B. B. Oxcambitheblid. o ero
MHEHHI0, 0COOEHHas YacTh CPABHUTEIBHOTO TPABOBEIE-
HUS BKITIOYAET aHAIU3 IIPABOBBIX CHCTEM COBPEMEHHBIX
TOCY/IapCTBEHHO-OPTaHH30BAHHBIX 00MIECTB, 0000NIEH-
HbIX Ha OCHOBE COTOCTABUMBIX XapaKTEpHCTHUK. 37ech
K€ MCCIIE/IoBaTeNb MULIET, YTO HAOMParT 000pOTHI OT-
pacieBble CPaBHUTENBLHO-IPABOBBIE HaykH [8, 17], onHaKo
€/1Ba JIM CUCTEMY NPaBa CTOMT OTHOCHUTB K UX IPE/IMETY.

HcknroueHne B 3TOM sy KOMIIapaTUBKUCTOB COCTaB-
et b O. @. CrakyH, pasrpaHnunBas oomee, 0Tpac-
JIeBoe (BHYTPHOTPACTIEBOE) U CTICIMATIBHOE (TTPEIMETHOE)
CpaBHUTEJIbHOE TpaBoBeieHue. MccnenoBarenbHuLa Ha-
CTayBaeT Ha TOM, YTO 00LIEe CPABHUTEIBHOE TIPABOBE-
JICHHE MMEET CBOMM IPEIMETOM NPABOBbIE CUCTEMBI B
1enoM, o0mue 1 crenrduyecKie 3akoHOMEPHOCTH BO3-
HUKHOBEHHS, Pa3BUTHS ¥ (yHKIMOHMPOBAHKS IPABOBBIX
ABIICHUH (3aKOHOJATENbCTBA, CUCTEMBI NPaBa, COOTHO-
LIEHNS IPaBa ¥ 3aKOHA, PABOOTHOIIEHHUS, TOJIKOBAHHS,
3aKOHOJIATENbHON TeXHUKH 1 7p.) [9, 23]. Bnpouewm, ot-
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HOCS CHCTEMY IpaBa K IIpeAMeTy 00IIEro CPaBHUTENBHOTO
TipaBoBeieHus (1H, Kak ero HasbiBaeT cama O. @. Cka-
KYH, TEOpUH MPABOBBIX CHCTEM), HEOOXOIUMO OHUMATH,
YTO CHCTEMA MPaBa He SBIAETCA MPOCTHIM MACCHBOM HOp-
MATHBOB, a TAKXKE HE TOXIECTBEHHA 3aKOHOJIATeIbCTBY.

B oTHOIIEHNHN cHCTEM NpaBa KaK MPEIMETOB CpaBHE-
HUS 3a4aCTYI0 POBOJAT UCCIIEI0BAHNUS, OCHOBAHHBIE HA
Pa3IMYUSAX TIOCTPOEHHS PABOBBIX OOIIHOCTEH (COOTHO-
IIEHHE YACTHOTO M MyONMYHOTO TIpaBa, HATHIKe 00513~
TEJIbCTBEHHOTO [PaBa B YaCTHOM MpPaBe U T. 1.), OTHOCS-
IIMXCA K TaK HA3bIBAEMBIM HEOTAH((epeHIUUPOBAHHBIM
TIPaBOBBIM CHCTEMaM (TO €CTb, CEMbE OOLIEro IpaBa 1
KOHTHHEHTaNbHOTO mpasa) [10]. Mexmy Tem, HeoOxo-
JMMO TIOIYEPKHYTh TAKKE 3HAYMMOCTH MEKCEMENHBIX
HCCIIE/IOBAHUI CHCTEMBI TIPaBa, B YACTHOCTH, CPABHEHUS
CHCTEM IIpaBa B CEMbE TPABOBBIX CUCTEM BOCTOKA.

VIMeHHO B 3TOM KOHTEKCTE MPaBOBbIE CHCTEMBbI BOC-
TOKA, B KOTOPBIX, TAK WM HHAYE, OUIYTUMO BIHSIHUE UCTIA-
Ma, IENIAT Ha TPU OOJIBIINE IPYIIIbI KIMEHHO 0 TIPU3HAKY
YCTPOHCTBA CHCTEMBI ITpaBa. [IepByto rpymmy cocTaBistoT
npaBoBble cucTeMbl CaynoBckoil Apasuu u Upana, rie
MYCY/IbMAHCKOE [PaBO MPOJOJIKAET IPUMEHATHCS MAKCH-
MallbHO 1Kpoxo. IIpexzie Bcero, ero HOpMbI ¥ IPUHIIKIIBL
OK3bIBAIOT IMTyOOKOE BIMSHKE HA KOHCTHTYIIHOHHOE 3aKO0-
HOZIATEIbCTBO U CIIOKMUBLIYIOCS 3716Ch (JOpPMY MPaBIEHUSL.
Bropyto rpyniy cocTaBsioT npaBoBble CUCTeMbI JIuBHH,
[Takucrana, Cynana. Cepa aeiicTBUS MyCyTbMaHCKOTO
TpaBa He ABIIAETCS 31ECh CTOMb BceoObeMIIONIEH, KaK B
TIEPBOM IPYIIIE, HO BCE XK€ OCTAETCS BECbMa CYIIECTBEH-
HOH, B MOCTIE/IHUE AECATUICTHS Jake 0OHAPYKUBACTCS
TeHJCHIHS K paciupernto. [IpuHIKIBI 1 HOPMBI My-
CYJIbMaHCKOTO IpaBa OKa3bIBAIOT 3aMETHOE BIUAHUE HA
OCHOBHBIE aKTbl KOHCTHTYL[MOHHOTO XapaKkTepa u Jes-
TEIBHOCTb TOCYIAaPCTBEHHOTO MEXaHHU3Ma 3THX CTPaH.
B nepeuncrnenHbIX cTpaHax MycylbMaHCKOE MpaBo 0e3
KaKuX-1100 U3bATUI MPONOJIKAET PETYIUPOBAT OTHO-
IIEHUS TUYHOTO CTaTyca, COXPAHAITCA MyCyTbMaHCKHE
Cyzibl. TpeTbio rpymniy COCTaBIAIOT PABOBBIE CUCTEMBI
OompmrHCTBa apadckux crpad: Erunrta, Cupuw, JInsana,
a raxke pana crpan Appuxu (Comanu, MaBputanus) u
Asun (Adranuctan). 3nech BIUSHIE MCTaMa Ha TIPABOBYHO
CHCTEMY CBEJICHO K MUHUMYMY, M PETUTHO3HAs JOKTPHHA
HCTIONB3YETCS JIUIIb B KA4ECTBE BCTIOMOTaTENbHOTO HCTOY-
HuKa npasa. [Ipy 3ToM mokazaresnbHo, 4To chcTeMa IpaBa
B TpeTheil Ipymmne cTpaH fABIAETCS NPEHUMYIIECTBEHHO
cBerckoit [11, 113-114].

Hanpumep, K TpeTbeil rpyIne HCIaMCKUX PABOBBIX
CHCTEM, IJIe CHCTEMA [PaBa SABNSETCS MPEUMYILECTBEHHO
CBETCKOM, OTHOCUTCS TIpaBoBas cucteMa Mpaxka. 3mech
BOIPOCHI JINYHOTO CTATyCa OMPENENAI0TCS UCIAMCKOH
TPaBOBO TpaJuiMeii, B TO BpeMs Kak OONbIIMHCTBO
JpyTHX OTHOIIEHUH PETYIHPYETCS Ha CBETCKOM 3aKOHO-
natenbHoit ocHoBe. [Ipu 3ToM 0COGEHHOCTBIO IIPaBOBOI
cucTeMsl Mpaka B 3T0M OTHOLIEHHUH ABNSETCS TAKKE TO,
YTO OHA HCTIBITANA Ha ce0e BIMAHNE KaK KOHTHHEHTAb-
HOTO, Tak 1 obmero npasa. o 1918 r. Ha Tepputopun
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Upaxa mpumensnoch mpaBo OcMaHCKO HMIIEPUH, KOTO-
poe B OombiunHCTBe oTpacieil mocine 1840 r. cnemoano
(paniy3ckuM o0pasuam, TO €CTh BBICTPAUBANOCH HA
OCHOBE POMAaHO-TEPMAHCKOH MPABOBOU CHCTEMBL. AH-
rmiickue Bractu B mepuon Manzara (1920-1930 rr.) ne
CTaJil BHOCHTh KapJMHAJIbHBIX U3MEHEHUH B PABOBYIO
cucreMy Mpaka, 1o3tomy Typerkue KoAeKChl IPOIOIIKaIN
JIEACTBOBATH YK€ B KAYECTBE UPAKCKUX. JIUIIb B OTHEMb-
HBIX OTPACISIX HOPMbI aHITIUICKOTO MPaBa 3aHsUIH TOCTION-
CTBYIOIINE MO3UIUH (HAIPEMED, B YTOJIOBHOM TIpaBe B
CBA3U C BBeJeHUeM aHrmuyanamu B 1918 . barnanckoro
YIOJIOBHOTO KOJIEKCA).

Mexny Tem, uccnenoBareny 0TMeYatoT, 4to barmaz-
CKuil Kozeke ObUT pa3paboTaH Hacmex B pacueTe Ha To,
4TO OH OyJ€T BpEMEHHBIM IPaBOBbIM aKTOM. B ocHOBY
pa3pabaTbIBAEMOro 3aKOHa ObLIO MONOKEHO TYpPElKOe
YTOOBHOE 3aKOHO/IATeIbCTBO, B CBOIO 04EPEb OCHOBBI-
BaBIeecs Ha (hpaHIy3CKOM YrOJOBHBIM 3aKOHOATeNb-
ctBe. Kpome Toro, ObLTH HCTONB30BAHBI PEMUCAHNS U3
ETHUTETCKOTO 3aK0Ha 00 YroJOBHBIX HakazaHusx 1883 r.,
YTO 00BACHATOCH 3HAUUTEIBHBIM CXOCTBOM B 00BIYAsX
¥ TPAJIMLUAX 3TUX JBYX CTpaH. MHOTHE TEKCTHI cTaTei
OBLTH MOTHOCTBIO 3aMMCTBOBAHBI M3 (DPaHITY3CKHX HC-
TOYHMKOB. Kopekc Obl omyOmmuKoBaH Ha aHTITHACKOM
S3bIKE C TIpUIIoKeHneM apadckoro mepesoja. [lepesox
OKazajics HeTouHbIM. B MunucrepcetBo roctunuu Upaka
HayaJl MOCTYIATh NOTOK 3aMEYaHU! U BONPOCOB CYACH
11 OPHCTOB T10 TOJNKOBAHHIO OT/IEBHBIX T0JI0KeHHH Ko-
nexca. B pesynsrare MuHUCTEpPCTBOM FOCTHIMH Obla
cpopMIpOBaHa KOMKCCHS, B KOTOPYEO BOILTH Tpodeccop
npasa baryajckoro n Kanpckoro yHUBEpCHTETOB, YEHbI
KacCal[MOHHOTO Cy/1a, MHOTUE CY/IbH 1 PYTUE U3BECTHBIE
Hpakckue wopuctsl [12, 13].

Jlpyroii He MeHee BaxHBIN aCTIEKT, CBA3aHHBIN C CHUCTe-
MO IPaBa B CBETCKUX M PEMTUO3HBIX PABOBBIX CUCTE-
Max, BBIPAKEH B CTaTyCce HOPM MEXKTYHApOIHOTO TpaBa
B cucteme npasa. Tak, M. I. [llapudwu yrBepxmaert, uro
B psJie MCIAMCKUX CTpaH, B TOM yucie B MaBputanuu,
Cupun, Erunte, JIuBuu u 1p., cOrmacHo ycTpoucTBy 3a-
KOHOJIATEJIbHOU CHCTEMBI, U Tpeskie Bcero KoneTutyimu,
TapJaMeHTHl 0071a/1af0T MOTHOMOYMSAMH PaTH(OUKAIIIH
MEX/TyHApOHBIX JOTOBOPOB, MOJMUCAHHBIX OpraHAMH
VICTIOJIHUTENBCKO BIACTH 1 TMIaBOH rocynapersa. Cpenu
n000HBIX JI0TOBOPOB MOKHO YKa3aTh Ha MUPHBIE JI0-
TOBOPBI, 10T0BOPA O COKO3HUUECTBE, O MEXKTyHAPOIHBIX
OpraHM3aLKsX, J0T0BOPBI, PErYINPYIOLUE PACXObI I0-
CYIapCTBEHHBIX (JUHAHCOB, O TOCY/IAPCTBEHHOM TPAHHIIE,
11 ipod. OOBIMHO HIEH0 paTH(UKAIH JOKYMEHTA BBIIBH-
raer IvaBa rocy1apcTBa Wiy npaBuTensbcTso. [Ipexne,
yeM patu(UIIPOBaTh JOKYMEHT, CBOI OT3bIB O HEM HAeT
KOMHTET I10 BHELIHE! MOJTUTHKE, M3Y4HB €T0 TEKCT U IIepe-
J1aB 3aTeM B 3aKOHOATEIbHBIN OpTaH AT paTu(uKaruu
[13]. IIpu 3TOM He TONbKO B MOMEHT paTH(UKaLiH, HO
¥ IPM MMIUIEMEHTALUH B LIENOM Pa3inyus B IPAKTUKE
XapaKTepHbl U I MYCYIbMAaHCKUX CTPaH. ITO CBA3AHO
C pa3IUUMAMH B KyIbType UMILIEMEHTALUH, & TAKKE C

PasIMYMSAMHU B PABOBOM MCIAMCKOW CHCTEME B IIEJIOM
TP BOCTIPHATHN MEXKIYHAPOIHBIX PABOBBIX HOPM.

Cnenyer moa4epKHyTh, YTO CHCTEMA TPaBa UCIaM-
CKHX TOCYIapCTB OTIMYAETCS OT APYTUX CHCTEM TpaBa
KaK I0pUIMYECKOH TePMUHONOTHEH U KOHCTPYKLUAMH,
OKpAIIEHHBIMH B PETUTHO3HbIE TOHA, TAK U CTPYKTYPOH,
KOTOPYIO COCTABISIOT O()OPMUBIINECS B PA3HBIE BpEMEHA
crenu(uIecKne oTpaciu, MHCTUTYTHl 1 HOPMBI TPaBa.
JloxTpuHanbHas pa3paboTka MyCyTbMaHCKOTO IIpaBa 3a-
TPYAHSNA €T0 CHCTEMATH3AINIO, XOTS 1 MPH/IaBaja ruo-
KOCTBb M BOSMOKHOCTb pa3Buths. C mo3uimii ucnama, mpa-
BO HE JIOKHO OBITh 0TOOpaKeHNeM AeHCTBUTEIbHOCTH.
OHO — «CcBeTUII0», KOTOPOE BEAET BEPYIOLIUX K PEUTH-
03HOMY Hfeany. B Hem Mano 0600meHnit 1 OmpeieneHIH.
VIMEHHO M03TOMY YacTo yTBEPKAACTCS Ka3yHCTHYHOCTD
CHCTEMBI TIpaBa uciama [14, 312].

MycynbMaHcKoe IpaBo He MOApa3aensieTcs Ha odmee
¥ YaCTHOE TMPaBo, KaK B MPABOBBIX CHCTEMAX POMAHO-
TepPMAHCKOTO THIIA, WK Ha 00IIIee TPaBo 1 MPaBo Crpa-
BEJUIMBOCTH, KaK B CTPaHAaX aHIJIOAMEPUKAHCKOTO THIIA.
371ech UMEIOTCS MHbIE TIOAXOIBI K CTPYKTYPHOMY 00be/IH-
HEHUIO HOPM.

Cuctema MycynpMaHCKoro mpasa (opmupoBanach
TIPEJICTABUTENAMI OCHOBHBIX MYCYIbMAHCKUX TOJKOB
(PUTOB) — CYHHUTCKHX M HECYHHUTCKUX — Yepe3 MPABOBIC
KOMILTEKCHI HOpM 1 npuHiumnoB. Hampumep, B Mpake ume-
IOT PacmpoCTPAHEHHE CPa3y 3 MIKOTbI MyCYTbMAHCKOTO
npaBa: xaHadurckas (cpey apaboB-CyHHUTOB), adUHT-
cKas (Cpefid KypoB-CYHHHTOB) 1 JpkadapuTckas (cpeau
apaboB-1muToB). [IprMeHeHne mpaBa IMYHOTO cTaTyca
MYCYIbMaH BXOIHUT B FOPUCIMKINIO CAMOCTOSTEIBHBIX
Cy/I0B JIMYHOTO cTaryca [15, 55-62].

HaubGonee BmusrensHoi B Mpaxe sBnsercs xaHudur-
CKas IIKOJIa MyCY/TbMAHCKOTO IPaBa, OCHOBATENIeM KOTO-
poit snsercs AGy Xanuda (699-767). Onun u3 MeTon0B
BBIHECEHHUS MPABOBBIX PELIEHUH B XaHA(UTCKOM Ma3xa-
0e — yeTKas uepapXxus BEPAUKTOB aBTOPUTETOB LIKOJIbI
(Aby Xanuda, A6y FOcyd, am-Illaiibann, npyrue). Eciu
1o Kakoi-mbo mpodaeme BO3MOKHO MPUMEHEHHE Kak
KICa, TaK M HCTHXCAHA, TO B OOJBIIMHCTBE CTY4aeB MpH-
OpHTET OTHACTCS MCTHXCaHY. B ciyuae HEoOXouMOCTH
BHIOOpA M3 MMEIOIINXCS Pa3THYAIOIHXCS PEANHUCAHNIA,
TIPHOPHUTET OTaeTCs Hanbonee yOeTuTenbHOMY M MHe-
Hut0 OonmbluHCTBA. Crabble M COMHHTENbHBIE XalHuChl
HCTIONB3YIOTCS B KAY€CTBE aPTyMEHTA JIUILIb B HCKITHOUH-
TeNbHBIX CTy4asx. B 0CHOBHOM 0TaaeTcs mpeanoyTeHue
HaJl HIMH HCTHXCaHy. braronaps ycunmusam yuenukos AQy
Xannucsl ero Mazxad cTai BceoObeMITOIIEH MIKOIOH My-
CYNbMAHCKOTO TIPaBa, COCOOHOH PEINTh PAKTHYECKH
BCe MpoOeMsl hrkxa. XaHa(uTCKas MIKOJIA TIOOMIPSIIACh
AGGacuamu, 3aMHTEPECOBAHHBIME B TIPABOBON OCHOBE
TOCYapCTBa.

B cootBercTBUM ¢ OCHOBHON TEMaTUKOH cucTeMa
HMCIIAMCKOTO IPaBa 3a4acTyko BKIIOYAET B ce0s BOMPOCHI
PeUTHH, CeMbH, 00IIMHBI 1 JIp. Bo MHOTHX cTpaHax Hc-
JTAMCKOTO TPpaBa TPaIMIHOHHBIMU CHepamMu peurio3HO-
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TIPABOBOTO PETYIMPOBAHHS CUMTAFOTCS OTHOIICHHS TIPABO-
BEPHBIX C AITIAXOM; B3AMMOOTHOIICHHS MEXKTY JTFOIbMH;
CBSI3U MEX/Ty TOCYAapCTBAMU WM PETUTUO3HBIME KOH-
hbeccusmu.

MoXHO 3aMETHTB, YTO PACCMOTPEHHIE BOIIPOCOB CH-
CTEMBI TIpaBa PETUTHO3HBIX TOCYIAPCTB MO3BOISET pac-
KPBITh HOBBIE TPaHH 3TOTO (JeHOMEHA, POCTIETUTH Allb-
TepHATHBHBIC ITyTH (HOPMUPOBAHHSI TIPABOBBIX OTPaCIIeH 1
00IIHOCTEH, UT0, 663 COMHEHHSI, 000TATUT CPABHUTEIHHOE
TIPaBOBE/ICHNE.

BeiBob1. Cuctema mpasa sBISETCS CaMOCTOSTENBHBIM
TPEIMETOM CPABHUTEIBHOTO MPABOBEICHNS, KOTOPBII HC-
cleyeTcs Kak Ha MakpoypoBHE (KOTa pedb HAET O CO-
MOCTABJICHUHK OpraHu3alii HOPMATUBHOI'O MaTCpualia B
PpasIMYHbIX TTPABOBLIX CUCTEMAX JH/I6O CCMBAX ITPAaBOBLIX
CHCTEM), TaK ¥ Ha MUKPOYPOBHE, UTO CBS3aHO C PACCMO-
TPEHMEM CHCTEM TPaBa Ha YPOBHE HX CONEPKATEIHHOTO
HATIONTHEHHUS M CTPYKTYPUPOBAHHUS. 31eCh 0c000 aKTyallb-
HBIMH TPEJICTABISIOTCS MCCIEOBAHUS B 00IaCTH COTO-
CTaBIEHHUS CUCTEMbI CBETCKOTO M PETUTHO3HOTO TPABA.
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Auab-bpaiiuar C. Cucrema mpaBa sIK npeamer
KOMNAPaTHBICTCHKOI0 aHAJI3y

AHoTamisi. Y cTaTTi 3aIPONOHOBAHO PO3IVIANATH CH-
CTeMy TIpaBa SK CAMOCTIHHHUH MpeaMeT MOPiBHAIHHOTO
NPaBO3HABCTBA, SKUH MOXIMBO IOCTIJKYBaTH K Ha
MaKpOpiBHI NOPIBHSIHHS, TaK 1 HA MAKPOPIBHI OPIBHSHHSL.
JloBOIUTEHCS HETOTOXKHICTH TPABOBOT CHCTEMH Ta CUCTeE-
MM TIpaBa B KOHTEKCTI I0pUANYHOT KoMmaparuBicTuky. Ha
NPHUKIAAl CHCTEM IIpaBa iCIAMCBHKHX JEPXKaB PO3KPHUTO
MEepPCIEKTUBHICT AOCHIIKEHb CHCTEM MpaBa B KOHTEKCTI
METO/I0JI0Tii TOPIBHSILHOTO PABO3HABCTRA.

KoarouoBi ci1oBa: nopiBHsJIbHE IPABO3HABCTBO, MPE/I-
MET MOPiBHILHOTO NMPAaBO3HABCTBA, NTPABOBA CHUCTEMA,
cucTeMa Ipasa.

Al-Braychat S. The System of Law as a Subject of
Comparative Analysis

Summary. The paper highlights the system of law as
an independent subject of comparative law, which may
explore how macro-level of comparisons and macro-
level of comparisons. Nonidentical legal system and the
system of law in the context of comparative law has been
proved. The example of Islamic law reveals promising
research systems of law in the context of the methodology
of comparative law.

Keywords: comparative law, the subject of comparative
law, legal system, system of law.




