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IIPABOBA ITPUPOJIA MATHOBHUX BITHOCHH ITIOAPYHKA
B MIZKHAPOJAHOMY CIMEMHOMY ITPABI

AHortanisi. Ha oOcHOBI aHami3y KIIOYOBHX HAayKOBHX
MO3WIIA BH3HAUYCHO NPABOBY IPUPOAY MAaHHOBUX BiIHO-
CHH TIOZIPYXOKS Ta TXHE 3HAYEHHS Ul HayKd MiKHAPOTHOTO
CiMeiHOro npapa. 3a3Ha4eHo, 10 B CIMEHHOMY MpaBi iCHYye
CHJIbHHUH 3B’S130K OCOOHMCTHX BiJHOCHH i3 MalHOBUMH, TOMY
YacTO MaiHOBI BiTHOCHHH TIOAPYKKS TPAHCHOPMYIOTHCS TIijT
BIUIMBOM OCOOUCTHX, Ha0yBalOTh OCOONHMBHX pHC. B ymoBax
PO3BUTKY PUHKOBUX BiJHOCHH JI0 CKJIAy MaiHa MOAPYXOKS
MOXKYTb BXOJHTH OYIb-51Ki 00’ €KTH LIUBLIEHOTO 000POTY, TOMY
HEOOXIIHICTh PETYJIIOBAHHS BiTHOCHH, MTOB’A3aHUX 13 QYHKIII-
OHYBaHHSM CiM’i, 3yMOBJICHA ii CyCITiIbHO-EKOHOMIYHUM 3Ha-
geHHsM. OTxe, Bill e()EeKTUBHOCTI IPABOBUX HOPM, SIKi pery-
JIIOIOTh MAiHOBI BIIHOCHHHU TOAPYXKS, HANPsIMY 3aJeKUTh
PO3BUTOK OCOOMCTHUX BiTHOCHH 0OCi0 y Mexax cim’1.

[IpaBOBITHOCHHH IO0 MaiiHa MOAPYX K MAlOTh CKBiBa-
JICHTHO-OILTATHUH XapakTep, PO IO CBIAYHTH iXHs TOOyI0Ba
Ha OCHOBI MO€EHAHHS MPUHIUIIEB CMIJIBHOCTI Ta PO3AIIBHOCTI
MaifHa. BCTaHOBJIOIOYM JOTOBIPHHUH PEXXHMM Ha CBOE MaifHO,
HOAPYOKS Mae IPaBO 3a JOMOMOIOK ILIIOOHOIO JI0rOBOPY
BHOparH JuIs cebe OakaHy MOZIelTb MAHOBHX BiJTHOCHH, 3 ypa-
XyBaHHSIM MiJICTaB SKBIBaJICHTHO-OIUIATHOrO Havana. Hein-
IUTBHICTP MaWHOBUX BITHOCHH BiJi 0COOHCTOCTEH y4YacHH-
KiB MOKHA BHSIBUTH TUIBKH B alliMGHTHUX HPaBOBIIHOCHHAX
HONPYKsI, BiJl HOTO BOHH IEPETBOPIOIOTHCS HAa HEBITIYXKY-
BaHi Ta HenepenasaHi. ToMy i ciMeliHe, 1 TUBITbHE 3aKOHO/IAB-
CTBO DI3HHX IepXaB BHXOMUTSH i3 AudepeHmianii moapyxKHix
MIPaBOBIIHOCHH Ha MaifHOBI i 0COOMCTI HEMAaHHOBI.

MopaiibHi HOYYTTsE # OCOOMCTO-HOBipUa OCHOBA MIYyKE
Ba)XUIMBI B CIMEHHOMY XMTTi, IPOTE HE BIAIrPalOTh iCTOTHOI
pomi y chepi cimeitHoro mpasa. [liZcTaBoIO ISl TOAPYNKHIX
[IPaBOBIIHOCUH € BOJIbOBUH WilECHPSIMOBaHUI aKT — yroja
IIPO YKJIaJaHHs IITI00Y, HA OCHOBI SIKOI 0COOM HE TiJbKU BCTY-
[al0Th y MOAPYKHI NPaBOBIAHOCUHU, a W MOXYTb 13 BIACHOI
BOJI 3MIHUTHU iXHiH 3MicT. OCKiIbKM NPAaBOBIJHOCHHH IOZ0
MaifHa Ta TPaBOBIJHOCHHU 3 HAJAHHSA YTPUMAaHHS CKJaja-
FOTBCS IIOJI0 TUX YM IHIIMX MarepiajbHUX Onar i MarTh €Ko-
HOMIUHMH XapakTep, BOHU BOJIOJiIOTh BapTiCHUM 3MicToM. Lle
€ OJIHI€IO 3 TOJIOBHUX XapaKTePUCTUK MaillHOBUX IPaBOBIJHO-
CHH INOAPYCKs, 110 I 3yMOBIIIOE 3aCTOCYBaHHS JO HUX HOPM
LUBUILHOIO 3aKOHOJABCTBA IIiJ] YaC BU3HAYEHHS IXHBOIO 3Mi-
CTy Ta crelu(iky peryioBaHHs B paMKaX CiMeHHOro npasa
B PI3HUX JIEp)KaBax CBITY.

Otxe, paBoBa NMPUPOJA MAHHOBUX BITHOCHH IOIPYXKS
B MDKHapoAHOMY ciMeHHOMy IIpaBi BiAIOBifae cydacHii
JIMCHOCTI 1 3araibHiil TEHAEHLIT PO3BUTKY IOPUIUYHOI HAyKH
Ta 3aKOHOJABCTBA, aJXKe IXHI XapakTep 3aleXuTb Bl KOH-
KPETHO-1CTOPUYHUX YMOB XKUTTS # JisIBHOCTI CiM 1, TOOTO BiA
€KOHOMIYHOTO J1ajly IEBHOIO CYCIIbCTBA.

KurouoBi ciioBa: MaiiHOBI BIJTHOCHHHU IIOJPYXOKS, Ipa-
BOBUI pEXUM MaiHa MOAPYXKSA, BIIHOCHHU BIACHOCTI,
HOAPYOKS, MDKHApO/IHE CIMEIHE MPaBo.
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MocranoBka mpodiemu. EBOMONIS OPUANYHKIX MIIXOTIB 10
TPAKTYBAHHS TIPABOBOI MPUPOAM MAHHOBUX BiTHOCHH TOIPYXOKS
3aiiMae il icTopryHi enmoxu. CiM’s — TPOTOTHI CYCHiNBCTBA,
TOMY PO3BHTOK OCTAHHBOTO HAmMpsIMy BILTHBAE HA 3MiHY CYTHOCTI
TPABOBOTO PETY/IOBAHHS MaiHOBUX BIHOCHH Y MEXaxX POIHHH.
Kopinui TpanchopManii MOMTHYHOTO i EKOHOMIYHOTO YCTPOIO
COLIYMY 3aBK/M 3HAXOLATh BiTOOpaKEHHS y MPABOBOMY pery-
JIOBAHHI TMONPYXKHIX MAWHOBUX BIHOCHH, aJUKE BOHH JOCHTH
JIETAIBHO PEIIAMEHTYIOTBCS B YCIX HAIlIOHATBHUX 3aKOHOJABCTBAX
cydacHocrti. fx Binznaae O. Pyna, MaiiHOBI BiTHOCHHH TOAPYKKS
CKIIAJIAIOTHCS MO0 PEKUMY MaifHa TOAPYAOKS, TOPSAKY YIpas-
TMiHHS HAM, HaJlaHHA MarepiaibHOro YTPUMAHHA OZIHC OTHOMY.
MexaHi3sMi MPaBOBOTO PETYIOBAHHS TaHUX BITHOCHH C(opmo-
BaHi AK Y JepkaBax ciM’i KOHTHHEHTATBHOTO MpaBa, /¢ TPaiu-
IIHHO CKMANOCS TOHATTA «TPABOBHH PEKUM MaiHa MOAPYACKSY,
TaK i B MeXax 3araibHOMPABOBOI TPAJHIIIL, 10 3aCTOCOBYE TEPMiH
«cucTeMa TOAPYKHBOT BacHocTi» [1, ¢. 116]. 3BuuaiiHo, aHami-
3YHOUM IIi Kareropii, MOKHA BIiI3HAYMTH, [0 BOHHM € MPAKTHYHO
TOTOKHMMH 33 CBOIM 3MICTOM: BiiTaK, OCHOBHA yBara Mae TMpH-
JUISTHCS. BUBYCHHIO TOHATH «BITHOCHHM BJACHOCTI MOAPYMOKS)
Ta «MAiHOBI BITHOCHHH TIOAPYXKS». 3MICT OCTAHHBOIO € 3HAYHO
IIAPIINM, aHDK 3MICT TePMiHA «BITHOCHHH BITACHOCT] MOAPYACKS,
OCKIITBKH KOJIO MaHOBUX BiTHOCHH TOAPYXKS HE 0OMEXYeThes
BITHOCHHAMH BJIACHOCTI KOXHOTO 3 mOpyxoks [2, ¢. 178]. Ome,
BH3HAYEHHS CYTHOCTi MAifHOBHX BITHOCHH TIOAPYXOKS HUHI Ha0y-
Bae 0COOMBOT AKTYaJIbHOCT, aJKe BOHA PI3HUTHCS 3QJICHKHO BiJf
crienu(iky HALIOHATBHIX 3aKOHOAABCTB OKPEMHX KpaiH 1 ommpe-
HUX Y HUX FOPUIMYHAX WKL i, TAKAM YHHOM, € BATOMHM TpeIMe-
TOM JIOCITIJKEHHS JUIsSl MIKHAPOIHOTO CIMEHHOTO MpaBa.

Jlany npoOnematuky po3risiaid Taki HAyKoBI, SK: 1. Anek-
cangpos [7], O. Menbruuenxko [2], O. Heuaesa [10], B. Hixitina
[11], O. Ouniitrux [17], L. Tloxporcekuit [3], A. Pabeus [5; 9],
O. Pyna [1], B. Pacenues [12], LI Taraiinasapos [8] , H. Tapycina
[15] ra inmi, OnHak iXHI ZOCTIPKEHHS CTOCYBATHCS JHIIE OKpe-
MHX aCTIEKTIB Mai{HOBUX BiTHOCHH TOAPY3 K, OTHE, HE CTBOPHIH
KOMILIEKCHOTO YABIEHHS 1pO iXHIO CYTHICTb Ta 3HAYCHHSL.

ToMy MeTOI0 CTATTi € BU3HAYCHHS TPABOBOT IPUPOJI MaiHO-
BHX BITHOCHH MOAPYAOKS 3 YPaXyBaHHSM X TPAKTYBAHHS BUCHHMH
3 PI3HHUX JIePKaB Ta, BIMOBIHO, IXHBOTO 3HAYCHHS [T HAYKH MidK-
HAPOJIHOTO CIMEHHOTO TIpaBa.

Bukiaa ocHoBHOTO Martepiaiy AocTiTkeHHsl. BinHocunu,
MO CKIANAI0THCS MK MOXPYNOKAM, Yepe3 TXHIO 3HAUYIIICTh s
KOKHOT JTIOMHN 7 CYCTiNBCTBA 3araoM He MOKYTb 3aHIIATHCS
1o3a c(eporo MpaBoBoro perynoBanHs. OfHaK, 3 OANY Ha iXHIO
crienmiky, perymiOBaHHA LMX BITHOCHH TPABOM 3BEIEHO [0
PO3YMHOTO MIHIMYMY, 1 YACTHHA MOAPYKHIX BIIHOCHH 3ajIlia-
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0TBCA 11033 TIOJIEM TPABOBOTO OMOCEPEAKYBAHHA. Y FOPHIHUHIM
TiTepaTypi AyMKH 0araThOX aBTOpIB IIOAO IBOTO MHTAHHS CXO-
natees. Tak, 1. TTokpoBChKMI Ha3MBae CiMeiHE MPaBO «OTHIEIO
3 HAWYYTIMBIIINX Tay3el [UBLTBHOTO MPaBay, a chepy MUTFOHIX
BIZHOCHH — OJIHIEIO 3 THX 00/1acTeH, 10 OXOIUIIOE HAHIHTHMHILI,
BHYTPIIIHI CTOPOHH JOICHKOi 0COOMCTOCTI, SIKa He TEPIHTD KON~
HOTO 30BHIITHHOTO IIPAMYCY 1 BTpydaHHs» [3, c. 162].

Baaemuny mOApY#OKS BUHUKAIOTH MO0 PI3HOTO POTY Matepi-
aNBHAX 1 HeMaTepiaNnbHIX ONar, 0TXKe, iX 3a3BHYail MONIITIOTh Ha
MaifHOBI # 0co0HCTi HeMaHOBI BiTHOCHHH. s 3’ ACYBaHHS TIpa-
BOBOI MPHPOJIH, PO Ta 3HAYCHHSI MAiHOBUX TIPaB Ta 000B’I3KIB
KOXKHOTO 3 TIOAPYXOKS B CHCTEMI iXHIX MPABOBHX 3B’A3KIB BApTO
TepeyciM PO3MISHYTH MUTAHHS TIPO CIiBBITHOMIEHHS 0COOMCTHX
i MaifHOBHX TpaB Ta 000B’A3KIB MOAPYKOKS, TXHIA B3a€EMO3B’ 30K
3 0COOUCTHMI HEMAHOBIMH TIPaBaMH i 000B’ T3KAMH TIOIPYHIKS,
OCKUTbKH HASBHICTh TPABOBITHOCHH 13 HEMAHHOBHM 3MiCTOM
y CKITaJIi TOAPYKHIX MPaBOBITHOCHH HAKIAJIAE€ OCOOMMBHIA BifOH-
TOK Ha IPABOBE PETYJIFOBAHHS B3AEMOBI THOCHH TIOAPYKKS 3aTaTOM.

V mpaBoBiif MOKTPHHI MOXO MHTAHHSA TPO CITBBIIHOMIEHHS
0COOMCTAX 1 MAHOBHX TIpaB Ta 000B’S3KIB WICHIB CiM 1, 30KpeMa
1 IOIYOKS, Y CHCTeM CIMEHHIX TPaBOBITHOCHH ICHY€E TyMKa IIpo
Te, 110 CiMEIH] PaBOBITHOCHHH, 30KpeMa TOAPYXKHI, € TIEPEBAKHO
0COOMCTO-NPABOBHMH 1 JIAIITE TIOTIM MaifHOBIMH [4, ¢. 24; 5, . 13].
Ha mymxy HaykoBIIiB, HaifBa)KIMBIIINM KOMIIOHEHTOM CiMEHHOTO
TpaBa € 0cOOKCTI HEMAHHOBI TIpaBa TMOAPYACKS, 1 IIi TIpaBa BHCTY-
TIAr0Th HE 0COOMCTHMH, SIK I[€ 3/A€THCA, 3 HaOYBAIOTh BUTIIALY CY0-
CTAHI[IOHATIBHOTO H CYTHICHOTO 3B’S3KY. ICHYE TBEepIKEHHS, IO
MAifHOBI BiTHOCHHH KOKHOTO 3 TOAPY KA TTepe0yBaroTh y TICHOMY
B3A€MO3B’S3KY 3 iXHIMH OCOOMCTHME CIMEHHMMH BiTHOCHHAMH,
1 MaifHOBI BiTHOCHHH 3aJIeKaTh BiJl XapakTepy 0COOUCTHX B3AEMHH
nofpy ks [6, ¢. 15]. Takox ykasyerbes, Mo B CiMEHHOMY MpaBi
3B 930K OCOOMCTHX BIZHOCHH 13 MaHOBHMH HACTUIBKM CHIIbHUH,
110 cami CiMeiiHi MaifHOBI BiTHOCHHH TPAHC(OPMYIOTBCS ITiJT BILTH-
BOM 0COOHCTHX, HAOYBAIOTh OCOONHBHX PHC, AKi Y NMPHHIMII He
BJIACTHBI [IMBLTLHAM MAaHOBEM BiTHOCHHAM [7, ¢. 7].

Bapro Bim3HauwTH, Mo Bei AoCTimHUKE (i Ti, AKi 00OCTOFOMOTH
TIO3MITII0, 3a3HaYeHy BHIIE) HE 3aMepedyioTh Toi (akT, mo Oib-
IIicTh 0COOMCTHX HEMAWHOBHX BIHOCHH Y POIHMHI HE PEryIo-
F0TBCA 1 HE MOXKYTb PETYIIOBATHCS IPABOM, HAOYBAIOTH (hOpMH TIpa-
BoBinHOCKH. LII. TaraiiHazapos i3 1BOTO MHUTAHHS TOTPAMYETHCS
1HIIOi TyMKH, HArONOIIYE, 1O JIaHi BIIHOCHHY HAHOLIbIIE OTpe-
OYI0Tb IIPABOBOTO PETY/IOBAHHS: IHAKIIE PO MOPATBHO-TPABOBHH
XapakTep ciM’i, IOAPyKHBOTO CO03y TOMi i roBOPHTH [8, C. 78].

3BUyaHO, IONPYXKHI MAHHOBI BITHOCHHH Habarato Jerire Tij-
JAI0THCS PABOBOMY O(hOPMIEHHIO, TOMY AETATBHIIIE | peTeTbHIIIe
3aKOHOJIABYE PETYMIOBAHHSA MAITHOBHX BiIHOCHH TIOAPYKKS 3yMOB-
JieHe 00 €KTHBHOK HeoOXifHicTro. {1 MaifHOBMX BiHOCHH, IO
CKIAJIat0ThCS BCEPEIMHI TAKOTO EKOHOMITHOTO OCEPEIKY CYCIilb-
CTBA, SIK CIM’S, 3aBKIH BAXJIMBA i HEOOXINHA YiTKA BH3HAYEHICTD.
BHecTn BU3HaYeHiCTh 10 MAHOBUX BINHOCHH MOAPYXOKA HeoO-
XiJIHO 3 METOK0 OXOPOHH TIPaB Ta IHTEPECIB K CAMOTO TTOAPYHIKS,
TaK 1 TPETIX 0Ci0, KPeaUTOpiB, KOHTPATEHTIB, CTAIKOEMIIIB TOIIO.
Kpim Toro, MaitHOBI mpaBa Maiike 3aBA/IH MOXYTh OyTH 3MiHCHEHI
TIPUMYCOBO, Y pa3i MOPYIIEHHS X NPAB T4 HEBUKOHAHHS MaifHO-
BUX 000B’SI3KIB MOXYTb OYTH 3aCTOCOBaHI CaHKIIil.

3BUYaiiHO, HE MOKHA 3AIEPETyBATH HASBHOCTI TICHOTO 3B’ I3KY
MaiHOBHX MPaBOBITHOCHH MIOAPYHOKS 3 TXHIMI 0COOMCTHMH BiTHO-
CHHAMY 1 TICBHUH BILTHB, KM OCTAHHI YMHATh HAa MAHHOBI MIpaBa
1 000B’I3KH KOKHOTO 3 MOAPYNOKA. Y JIEAKNX BUIAJKaX MaifHOBI

TIPABOBIHOCHHH TIOAPYXOKS MiIAI0TECA BILUTHBY OCOOMCTHX B3ag-
muH. Hamprknag, y pasi BUSHAYEHHS YACTKH KOKHOTO 3 IOAPYHKS
y CHiTbHOMY MaifHi MiJi 9ac #oro CyIOBOTO PO3MOALTY BPaxoBY-
€ThCA 3aranbHa TMOBE/IHKA X 0ci0 y mepion mmoby abo, Gepydu
710 YBAaT¥ MOXJIHBOCTI BILTHBY OCOOHCTHX MOMEHTIB, yTOI00AHb,
TOYYTTiB, €MOIH, HA TPOIEC YKIaJaHHI HNLTIOOHOTO JOTOBOPY,
3aKOHOJIABEIIb YCTAHOBIIIOE CIIETiabHi 0OMexeHHs. BoHodac irHo-
PYBaHHS TOTO 3HAYEHHS, SKE MAHHOBI MPABOBITHOCHHH KOKHOTO
3 TIOPYOKS MAKOTh Y CHCTeMI IXHIX NPaBOBHX 3B’A3KIB, BU3HAHHS
33 HUMH POITi HECYTTEBHX UM APYTOPATHAX BUAAETHCS TOMHITKOBHM.

B ymoBax po3BUTKY PHHKOBHX BiZHOCHH, KOMH 10 CKIATy
MaifiHa TOAPYXKS MOKYTh BXOAMTH Oymb-sKi BHAH 00 €KTiB
IUBLTBHOTO 000pPOTY (MOYMHAIOYA Bill BUPOOHHUMX KOMILIEKCIB,
IIHHUX TIAMepiB, YaCTKM B KamiTali TOII0), HEOOXiTHICTh pery-
JMIOBAHHS BIZHOCHH, TOB’A3aHMX 13 (YHKIIOHYBAaHHAM CiM’i,
3yMOBJIEHA HAacaMIepes] THM, IO JaHi BITHOCHHU CKJIAJal0ThCs
B MEKax TaKoro eKOHOMIYHOTO OCEPEAKY CYCIINbCTBA, AK CiM i,
Yy pe3ynbTaTi 40r0 HAOYBAIOTh BEUKOTO CYCILITHHO-EKOHOMITHOTO
3HAYEHHS, MAIOTh MAiHOBHUI XapakTep, OTKe, 3adilaloTh eKOHO-
MiuHi iHTEpecH coriymy 3aramoM. OfHAK aBTOp yBaXae Hempa-
BINBHAM TBEPIKEHHS TPO Te, MO 3B’SI30K MiK IEMHI IPaBOBIiA-
HOCHHAMH Ma€ OTHOCTOPOHHIH xapaktep. Tak, A. Pabers yBaxkae,
10 MAifHOBI BiJHOCHHH TOAPYXCOKA HE € BH3HAYAIBHUMH B CHC-
TeMi HOTO B3a€MO3B’S13KiB, a0CONIOTHO CITYIIHO 3ayBaXKye, IO Bill
TOTO, HACKIBKH IPABOBI HOPMH 4/IEKBATHI eKOHOMITHOMY 3MiCTy
PEryIb0BaHAX MAWHOBHX BITHOCHH Ta CONiaTbHOI MOTpedH B iX
PETyITIOBAHHI, Bifl €)eKTHBHOCTI IIMX HOPM 0arato B oMy 3ajie-
KUTh PO3BUTOK 0COOMCTHX BiTHOCHH, IIO B KiHIIEBOMY MiICYMKY
crpusie 3MinHeHH ciM’i [9, ¢. 10].

Y ropuIudHii miTEpaTypi BKA3yeThCA HA CBOEPITHICTH CiMeii-
HHX TIPABOBITHOCKH, 30KpeMa if MAHOBHX, AKa, HA TYMKY JTOCTil-
HUKIB, J03BONAE BHAUTHTH iX Y BUTNALI TIPEIMETA PETYMIOBAHHS
MIKHAPOHOTO ciMeitHoTo TpaBa. OcoOMMBOCTAMA MAaHOBHX Bifl-
HOCHH, 1[0 CTAHOBIIATH MPEMET MKHAPOHOTO CIMEHHOT0 TpaBa,
KpiM iXHBO1 BTOPHHHOCTI CTOCOBHO OCOOHMCTHX B3A€MHH Ta TI0X0-
IDKEHHS BiJl HHX, TIEPEyCiM € HeToBapHY (opMy, Oe30IaTHiCTh
1 HeexBiBaneHTHICTh. Crienuhika MaifHOBHX IIPABOBIHOCHH Y CiM’i
BOAYAETHCA TAKOX Y TOMY, IO BOHH, 32 3arallbHAM MPABHJIOM,
€ HeBIIY)KYBaHIMI, MAIOTh TPHBATHH XapakTep, 3a3BUUail BUHH-
KalTh HE 3 YTOM, a 31 cremuiunnx opuaudHuX daktis. Takox
BHCITOBITIOETHCS TYMKA TIPO Te, 0 CIMEHHIM MaiHOBHM TIPABOBI-
HOCHHAM, fIK 1 IHITMM CIMEITHAM IPaBOBHAM B3a€MHHAM, BIACTHBHH
0COOMCTO-OBIPYIiA XapaKTep, 1 CYTTEBE 0OMEKEHHS 3aCTOCYBAHHS
HOpM TpaBa y cepi CiMeHHIX BiJHOCHH TOB’S3aHe came 3 iXHBOI0
oco0rcTo-10BipYor0 Tprponoro [10, ¢. 32].

3BUYAHO, 10 TAKMX OMIHOK CYTHOCTI MaifHOBHMX BiZHOCHH,
MO CKMANAIOTHCS MK TOAPYXOKAM Ta IHIINMH WIEHAMH CiM’i,
HUHI ICHY€ i HU3Ka KPUTHYHHX TIXOMIB. YBAXa€eThesd, MO Maii-
HOBI BITHOCHHH TOIPYXOKS, SKi CKJIAJAITHCA MO0 Marepiaib-
HEX Oar, MaroTh €KOHOMIYHHI 3MICT 1 TIOB’S13aHi 3 Ji€F0 3aKOHY
BAPTOCTI, OCKLTGKH TOBAp 3aBXIM Mae BapTicTh. Ha mepexoHaHHs
B. Hixirinoi, Oyxyun BapTicHIMH, CiMeiiHi BITHOCHHH HE MOXYTh
Mati HetoBapHy (opmy. BapricHa (opMa iMaHEHTHA TOBApHIM
BigHocuHaM [11, c. 15]. Ha BapricHmil Xapaktep MaiHOBHX Bifl-
HOCHH TOZPY ks 3BepTaB yBary i B. Pacenmes. [lix gac posramy
TATAHHA TIPO TICHAHN 3B’A30K 1 B3aEMOJIIO ITMBITBHOTO Ta CiMEH-
HOTO IIpaBa B ramy3i OXOPOHH CiM’i TOCIIHIK YKa3yBaB Ha MOMi0-
HICTh MAIHOBUX BITHOCHH MiX WIEHAMH CIM'i, IIO PETYIHOIOTECS
IIMBLTEHIM 1 ciMeHHIM TpaBoM [12, ¢. 70].
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bararo HaykoBIiB Bi3HAYAIOTh, MO MAHHOBI NPABOBITHO-
CHHH TOJPYXOKA HE MAlOThb CKBIBAJICHTHO-OIUIATHOTO Havala.
Hanpuxnan, onHiero 3 roJ0BHEX 0COONMUBOCTEH CIMEHHUX MaiiHO-
Bux npasoBigHocuH O. CepreeB HasuBae iXHii HeeKBiBANEHTHHUIA
xapakrep [13, c. 286]. 3 TakuMU TBEPIKEHHAMH HEMOXIIUBO OIHO-
3HAYHO MOroguTHcs. JyMKy 1mpo Te, 0 MaiHOBI IPABOBIHOCHHH
TIOZIPYACKS HE MAIOTh EKBIBAJIEHTHO-OMIATHOTO XapaKTepy, MOXKHa
Ha3BaTH OOIPYHTOBAHOK TUTBKH MIONO ATIMEHTHHX IPABOBIIHO-
cHH. Y cucTeMi CiMeiHMX MalHOBMX NPABOBITHOCHH came afi-
MEHTHI TPABOBIIHOCHHY 3a3BMYail T030ABJCHI 03HAKH OILIATHOCTI
1i eKBIBATICHTHOCT], OCKIUIbKI BOHH HE PO3DPAXOBaHi Ha OTPHMAHHS
KOMIIeHCaIlii 00 iHIOTO 3yCTPIYHOTO BiIIKOYBAHHSL.

AHaJti3 HopM CiMeTHOT0 3aKOHOIaBCTBa OaraThox kpait (Pocis,
TamkukuCTaH TOMO) JT0BOAKMTH, IO MPABOBITHOCHHH CTOCOBHO
MaifHa MaloTh €KBIBAIICHTHO-OIUIATHHH Xapaktep. Tak, MOXJIH-
BICTh 30UIBIICHHS YACTKM OHOTO 3 MOPYAOKS M Yac PO3MOALTY
CIIIBHOTO Mai{Ha TIOPYXOKS, AKIIO APYTHH 13 MOAPYAOKS BUTpAyaB
CTIUTbHE MaiHO He Ha KOPUCTb IHTEPECiB CiM’i; TOMYCTUMICT TIpH-
CYIKEHHS OHOMY 3 TIOAPYKKS TPomoBoi a0 1HIIOI KoMIeHcalii,
SKIIO 1111 9ac MOMLTY CILTHHOTO MaifHa IPYTOMY 3 IOAPYKKSA Iepe-
JIAIOTBCS Peyi, BAPTICTh AKUX TEPEBHUIYE HANEKHY HOMY 4acTky,
€ TIPUKIIaIaMi T00YAOBH TPABOBITHOCHH MOAPYACKS OO HATEHK-
HOTO M 000M 4i OIHOMY 3 HUX MaiiHa Ha MPUHLMIAX OMIATHO-
CTi i exBiBaNeHTHOCTi. Bu3HaHHA 32 OfHiEr 0C000H TpaBa Ha
JONLTIO0HE MAHHO IHIIOI, AKIIO MPOTATOM MUTHO0Y Hi€k 0c000k0
Oymo 3po0NeH0 BHECKH, SIKI 3HAYHO 30UTHIIMIN BAPTICTH IIHOTO
MaiiHa, TaKoX YKa3y€ Ha HAsBHICTb O3HAKM OIIATHOCTI i eKBiBa-
JNIEHTHOCTI TIOAPYHIX MAIHOBUX TPABOBITHOCHH.

CimeiiHi IPaBOBITHOCHHH PO3I[IHIOIOTECA SIK BITHOCHHH, T1OB’ 5-
3aHi 3 0COOMCTOCTAMH iXHIX YYaCHHKIB, TOMY BOHH, 33 3aTTbHAM
TpaBUJIOM, € HeBiTuyxyBaHuMH i Hemepexasanumu. Lo cTocy-
€ThCS MAHHOBHX TIPaB 1 00OB’S3KIB MOAPYKKSA, TO, AK 3a3HAUAE
0. Hevaepa, BOHH HaJEKaTh 710 YKC/a BITUYKYBAHUX, 32 BUHATKOM
BUIA/IKIB, mepenbauenux 3akoHoM [10, c. 127]. BuHATKOM MOXYTb
YBa)KaTUCS aNiMEHTHI PABOBIIHOCHHU TOAPYKKA.

SKimo B39TH 10 yBard, MO HEPO3PUBHHIL 3B’M30K 3 0CO0H-
CTICTIO HOCIiB TIpaB i 000B’S3KiB 3yMOBIIOE iXHIO HEBiTUYKYBa-
HICTD 1 HeMepeaBaHiCTh, Ta, AK OyJT0 3a3HAYCHO, MAHHOBI TIpaBa
it 000B’13KH TOAPYHAOKA (32 BUHATKOM BHIA/KIB, MepeadadeHnx
3aKOHOM) HaJexaTh JI0 YACMa BITUYKYBAHUX, TO MOKHA 3pOOHTH
BHCHOBOK, 1110 3B’30K 3 0COOUCTICTIO HOCIIB Y MaiiHOBHX MpPaBo-
BITHOCHHAX MOAPY’KKS HEOTHAKOBHHA. 3 YCiX MAllHOBUX IPABOBHX
3B’SI3KIB TIOZPYXKKS CYTO OCOOMCTUMH € TiNbKH aniMeHTHI. Kpim
TOTO, B AMIMEHTHHX TPABOBITHOCHHAX B a0COMIOTHIHA Mipi mpo-
CTEKYEThCS 03HAKA «HEBIIILUIBLHOCTIY. Y 3B’3KY 13 I[UM BUKIIH-
Kkae neBHe 3amepeyeHHs TBepakeHHd O. Cepreesa mpo Te, 0
ciMeiiHi MailHOBI MPaBOBIZHOCHHM LiTKOM MOXYTb iMEHYBaTHCS
0c00HCTO-MAHOBUMH 200 MAHHOBHMHU 0COOMCTHMH IPABOBITHO-
cuHamu [13, c. 286].

SIKmo po3rIANaTH aNiMEHTHI MPaBOBITHOCHHH HTOMPYHKS K
MalfHOBi OCOOWCTI TPABOBITHOCHHH, TO BapTo 00’€IHYBATH TaKi
PI3HOpI/HI MPABOBIHOCKHH, K ATIMEHTHI i 0COOCTI HeMaliHOBI
B OfIHY Kiacudikaliiiny pyOpuKy, HA3UBaTH iX «0COOMCTHMH Ipa-
BOBITHOCHHAMM. BUX0/IS4M 13 11i€T O3KIIIT, 10 «0COOUCTHX) MpaB
Ta 000B’A3KiB Mam 6 OyTH BimHECEHI OyIb-AKi MAIHOBI MIPABOBI -
HOCHHY, SIKI MAIOTh HEPO3PHBHHH 3B’S30K 3 OCOOHCTICTIO iXHIX
YYACHHKIB, HATIPHKJIA]T, TAKE MAi{HOBE MPaBO, K MPABO HA KOMIIEH-
CYBAHHSI IIKOJIH, 3aBAHO1 310POB’10.
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HenpuitasatricTs 3raaHoi JyMKn MU BOQYaEMO HE TUTBKH
B TOMY, IO YiTKO BA3HAYCHHH O0COOMCTHI XapakTep MakOTh HE BC
TIOAPYXKHI MaifHOBI MPABOBINHOCHHN. HenpuilHATHOW BHIAETHCA
111 IO3KILiS 1 3 Ti€l MPUYMHH, 110 BOHA B TIGBHOMY CEHCI HABOJUTD
Ha AyMKY NP0 HEMOXJIMBICTh JAud)epeHuiauii mpas Ta 000B’s3-
KiB TIOZPYOKS HA MaifHOBI # 0COOMCT] HeMalHOBI. Y IOPUANYHIN
TiTEpaTypi icHye yMKa MO0 HEMOXIITHBOCTI PO3MEXYBAHHS MPaB
i 000B’S3KIB TIOAPYKKA HA OCOOMCTI Ta MAHHOBI, OCKINBKH BCi
cIMeiHi TpaBa i 000B’13KK — MAHHOBI Ta HEMANHOBI — HEBIIUIBHI
BiJl 0co0UCTOCTEH TX HOCITB. BUX0/s4H 13 116010, yCi BOHH, 30KpeMa
1 mosipysHi, € ocobuctumu [ 14, c. 177]. Ilpote Maemo 3a3HaduTH,
10 1 ciMeliHe, 1 MBLTbHE 3aKOHONABCTBO PI3HKX JIEPXKaB BUXOMUTH
13 mudepenmianii MpaBoOBITHOCHH, Cy0’ €KTHBHKX TPaB i 000B’s3-
KiB, TIOAPYXHIX TAKOXK, HA MAHHOBI # 0COOMCTI HEMANHOBI.

HastBHa B HayKoBHX K0Jax yMKa Tpo J0Bip4y IPUPOLY CIMEHHIX
TIPABOBIIHOCKH TAKOXK TOB’s13aH 3 0COOMCTHM XapaKTepOM I[HX Tpa-
BoBiiHocHH. Ha nymky O. Heuaeroi, ocobucTo-oBipunii xapaktep
SIK 0COOMCTHX, TaK | MAHHOBUX CIMEHHIX TIPABOBITHOCHH CTAHOBHUTH
iX PO, CYTHICTB, IO HAKIA/AE CBilf BIIOUTOK Ha BCi CIMEHHO-TIpa-
BoBi iHcTHTyTH [10, . 32]. IlinTBepmKYI0uM 0COOHCTO-TOBIpYMii
Xapaktep cimeiiHux npaoigHocuH, H. Tapycina 3a3Hauae, 1110
Kateropii «10Bipay, K 1 IOHATTAM «TOBAray, «TypdoTay, «<MopanbHa
TIITPUMKaY», 3aKOHOM HAJIaHO FOpuIMYHEe 3HaueHHs. [lix yac po3-
TIOPSDKEHHS CTIUTbHIM MaifHOM OJTHHM 13 TIONPYAOKS 3aKOH 1 Tpak-
THKa 3aCTOCOBYIOTH Tpe3yMITIiio oBipu (3romm) [15, c. 9]. lomo
IBOTO TIATAHHS, HA HAll TIOTNSA, OOTPYHTOBAHY IO3MII0 3aiiMae
M. AHTOKOMbCBKA, HA TyMKY AKOi MOpbHI MOYyTTH # 0COOM-
CTO-OBIipYa OCHOBA Ty BAXIMBI B CIMEHHOMY XKHTTI, TpOTE
He BiJirpaoTh icToTHOT poni y cepi cimeiiroro mpasa [16, c. 20].

[lixcTaBoto s MOAPYKHIX TPABOBITHOCHH € BONBOBHIA IIiIe-
CTIPAMOBAHMI aKT — yrofia mpo ykiajgamHd momo0y. Ha ocHOBi
Y3TO/KEHOTO B3AEMHOTO BOJIEBHABIEHHS 0COOM HE TINHKH BCTY-
TMAI0Th Y TIOAPYKHI PABOBITHOCHHH, a i MOXYTb i3 BIACHOT BOI
3MiHUTH XHiit 3MicT. ToMy po3misg ocoOnMBoCTel, BHOKpeMIIe-
HUX Y TOIPYKHIX MaiiHOBUX MPaBOBIIHOCHHAX 0ararbMa aBTO-
pamu, JOBOAWMTH, IO Ii acmekTd abo HEBNACTHBI IM y3arali,
abo HexapakTepHi i MAiHOBHX IPABOBITHOCHH TOAPYHOKS
3aranoM. Hagith Ti cremud)ivni pucH, SKi CHpaBIi MpHTAMAHHI
i TPaBOBITHOCHHAM TIOMPYXOKS IIOAO MaiHa, 1 1X amiMEHTHHM
TPaBOBITHOCHHAM, MOXYTh BUSBIATHCA TO-pi3HOMY. 3a3Ha-
YeHa 00CTAaBMHA [03BOJMNA JESKAM aBTOPaM YBaXarH, IO,
TOPIBHAHO 3 BITHOCHHAMH MOIPYACKS MO0 MaiHA, BiTHOCHHH
MK TOIPYACKSIM IIO0 B3AEMHOTO MATEPiaibHOTO YTPHMAHHS
€ OLTBIIOR0 Mipoto «ciMeHHO-TpaBoBEMEY [5, ¢. 13]. Inmi aBTOpH
JIOXOISTh BHCHOBKY, IO 3 YCIX MAHHOBHX BiHOCHH TOXPYHOKS
HOPMaMH CIMEHHOT0 TpaBa PEryIoKThCs NUIIE ATiIMEHTHI Bi-
HOCHHH, a BITHOCHHH, 10 CKIAJIAI0THCA MK TOAPYHIKIM MO0
MaiiHa, He MakOTh XKOIHOI crienudiki, Mo T03BOMMNA O BiIMEKY-
BAaTH iX BiJl UBLIGHO-TIPABOBUX MaiHOBHX BimHocHH [11, c. 16].
OCKiTbKH TPABOBITHOCHHI CTOCOBHO MaifHa Ta TPABOBIiTHOCHHH
3 HAJIaHHS YTPUMAHHS CKJIAJAIOTHCS M0N0 THX UM IHIIMX Mate-
piasbHuX ONar i MarTh SKOHOMIYHHI 3MICT, TIOIOHO 10 1HIIMX
BIIHOCHH EKOHOMi4HOTO 00OPOTY JIaHi BiTHOCHHHI MalOTh BapTic-
Huit xapakrep. Lle € onHi€I0 3 TONOBHUX XapaKTEPUCTHK MAHHO-
BUX IPABOBIAHOCHH MOAPYXKSA, IO # 3yMOBIIOE 3aCTOCYBAHHS
[0 HAX HOPM IMBUTGHOTO 3aKOHOJABCTBA IiJ| YaC BH3HAYCHHS
IXHBOTO 3MICTY Ta CTelU(iKi PETYIIOBAHHS B PAMKaX CIMEHHOT0
TpaBa B Pi3HUX AEp)KaBax CBITY.
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BucnoBku. OTxe, 3rafanyii MiaXif 10 OMIHKA CYTHOCTI Maii-
HOBHX TIPABOBIHOCHH TMOJPYXOKS B MDKHApOTHOMY CIMEHHOMY
TIpaBi BiMTOBI/a€ CYYacHiil JMIHCHOCTI i 3araibHiil TEHIEHII Po3-
BUTKY IOPHIMYHOI HAYKH Ta 3aKOHONABCTBA. [lOHEJaBHA EKOHO-
MiqHa QYHKIIiS CiM’T 4acTo 3BOIMIACS 710 TOCTIOIAPCHKO-TI00YTOBUX
acrekTiB, nepeOyBana Ha piBHI BHYTPIMHBOTO CIMEHHOTO 3a10BO-
nenHs eneMenTapHux motped. [lepexin 10 AKiCHO HOBHX COIlialb-
HO-KOHOMIYHHX BITHOCHH HEMHHYYE BHIC KOPEKTHBU /0 pO3y-
MiHHS CIM’i K €KOHOMIYHOTO OCEpEIKY CYCILUIBCTBA, 0 OIIHKH
CYTHOCTI MaifHOBHUX BITHOCHH HOAPYXOKS, MaTepialbHOl OCHOBH
JKUTTS POJMHH, OCKUIBKM XapakTep LHX BiTHOCHH LIIKOM 3ale-
UTb BiJl KOHKPETHO-ICTOPHYHAX YMOB JKUTTS # JisMBHOCTI CiM T,
T00TO, 3PEILITOI0, Bill EKOHOMIYHOTO Nafy CyCHiTbCTBA. ToMy 3MicT
Ta TPaBOBY TPUPOIY MAHHOBHX BiITHOCHH TIOAPYXOKS, iX pErymro-
BaHHS B 3aKOHOZIABYMX AKTaX {HIIHMX JEpiKaB BAKKO CXapaKTepH3y-
BAaTH OJHO3HAYHO, OCKLIBKH TyT HEMae ofiHOMaHiTHOCTI [17, ¢. 6].
OsnHax, He3BaXAwOUM HA Te, L0 MAWHOBI BITHOCHHH MOAPYKKS
€ KOMILTEKCHOKO KaTeropiero, ajpke IXHiil 3MicT HampsMy 3aexuTh
Bill cremu(iki MPaBOBOTO YCTPOIO KOHKPETHOI JepiaBH, MpoLe-
IypH yKIajaHHs o0y Ta HOTo pery;ioBaHHs, BOHH HEBiIUbHI
Bl peskUMY BIACHOCTI Mai{Ha, TOMY B MIKHAPOTHOMY CIMEHHOMY
TpaBi PEry;IoIThCS HOPMAMH K CIMEHHUX, TaK 1 IMBITbHAX HOP-
MaTHBHO-TIPABOBHX aKTB.
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Tkachenko Ye. Legal nature of matrimonial property
relations in the international family law

Summary. On the basis of the analysis of key scientific
positions, the legal nature of matrimonial property relations
and their significance for the science of international family
law are determined. Within the family law, there is a strong
connection between personal and property relations: so,
the matrimonial property relations are often transformed under
the influence of personal ones and, therefore, acquire special
features. Under the market conditions, the matrimonial property
can include any objects of civil turnover; that is why the need
to regulate relations connected to the functioning of a family
is determined by its socio-economic significance. Thus,
the effectiveness of the legal norms regulating matrimonial
property relations directly affects the development of personal
relations between people within the family.

Legal relations concerning property of spouses have
the equivalent and paid nature that is evidenced by their
construction on the basis of a combination of principles
of commonality and separation of property. Establishing
the contractual regime of their property, the spouses have
the right to choose the desired model of property relations
based on a marriage contract, while taking into account
the equivalent and paid grounds. The inseparability of property
relations from the personalities of their participants can only
be found within the alimony relationships of the spouses:
so, they become inalienable and non-transferable. Therefore,
both family and civil law of different states are based on
the differentiation of matrimonial relations into the property
and personal non-property ones.

Personal feelings and trust are very important in the family
life but they do not play a significant role in the family law.
The basis for matrimonial legal relations is a voluntary
purposeful act—amarriage agreement—which gives the persons
an opportunity not only to enter into matrimonial legal
relations, but also to voluntarily change their content. Since
legal relations concerning the property relations and relations
on the maintenance consist of certain material goods and have
the economic nature, they are noted by valuable features. This is
one of the main specific characteristics of matrimonial property
relations which determines the application of provisions
of'the civil law while determining their nature and the specifics
of their regulation under the family law in different countries.

Thus, the legal nature of matrimonial property relations in
the international family law corresponds to modern realities
and general trends of the legal science and legislation because
their character depends on the specific historical conditions
of life and family activities, i.e. on the economic system
of a proper society.

Key words: matrimonial property relations, matrimonial
property regimes, property relations, spouses, international
family law.
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