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COMTAJIbHA BYMOBJIEHICTb BCTAHOBJIEHHA
RPUMIHAJIBHOI BIJAITOBIJAJIBHOCTI 3A PO3I'OJIOIIEHHA
TAEMHHUII YCUHOBJIEHHA

AHoTanis. JlaHa CTaTTS NPUCBSIUCHA JOCIIHKEHHIO IIPO-
01eMaTHKU MiACTaB IS KpUMiHai3allii pO3roJIOIIeHHs TaeM-
HHUI yCHHOBIICHHSL.

TaeMHULA YCHHOBIEHHS € OJHUM i3 IIpaB, 3aKpiIie-
HUX y ciMeiiHOMy 3akoHOnmaBcTBi VYkpainu. Tak, y crarTi
226 CimeiiHOoro koaekcy YKpaiHM 3a3HauyeHo, L0 JUTHHA,
sKa YCHHOBJICHA, Ma€ MPaBO HA TAEMHUIIIO, 30KpeMa 1 Bija Hei
camoi, GakTy i yCHHOBICHHSL.

B ocTaHHI pOKM TpHBa€ MMUCKYCisl LIONO MEPEXOAy MO
MOZieNli «BIAKPUTOIO YCHHOBJEHHS» Ta JEeKpUMiHami3awil
IisiHHSA, iepeabadeHoro crarrero 168 KpuMiHalbHOTO KOAEKCY
VYkpainn.

ABTOp aHasi3ye NO3ULIi OKPEMHX HayKOBIIB, JOCIiIHHUKIB
y L cdepi cycninbHUX BITHOCHH 1100 KPUMiHAIbHO-IIPaBO-
BOi OXOPOHH IHCTHTYTY Ta€MHHMI[ YCHHOBIICHHS T4 HABOJHTb
BJIACHI BUCHOBKH.

JlutHhHa, sSiKa YyCUHOBICHA, Ma€ NIPaBO HA TAEMHHUIIO yCHU-
HOBJICHHSI, 30KpeMa i Bix Hel camoro, caMoro (hakTy yCHHOB-
neHHs (dactuHa 2 crarti 226 Cimeitnoro Konekcy Ykpainu).
Bonnouac y crarti 7 KonBeHuii nmpo mpaBa OUTHHU Iiepel-
0a4yeHo MpaBO IUTHHHU, HACKIIBKH 11€ MOXKJIMBO, 3HATH CBOIX
OarbkiB. Tomy BignoBigHo a0 wacthHU 3 crarti 226 Cimeii-
HOT'0 KOJIEKCY YKpaiHU YCHHOBJIEHA AUTHHA IicCis JOCATHEHHS
HEI0 YOTHUPHAIISATUPIYHOTO BIKY Ma€ NpaBO HAa OTPUMAHHS
iHdopmarii moao ¢akty i ycHHOBICHHS. 3rilHO 13 YaCTHHOIO
3 crarti 227 CimeitHOro Kozekcy YKpaiHH, SIKIIO YCHHOBIIO-
€TBCSl IMTHHA, KA HE JOCSAINIa CEMH POKIB, CIIy)OO0BI 0cO0H,
y pa3i BUSBIICHHS i 3r0[[1 HA YCUHOBJICHHsI, 3000B’3aH1 BKH-
BaTH 3aXOMiB IIOAO 3a0E3MEYeHHS TAEMHUIl YCHHOBIIEHHS
BiJl HEi camoi. A BIAMOBIAHO IO YaCTHHU 2 Wi€l CTATTi, YCH-
HOBIIOBAY Ma€ MPaBO NMPHUXOBYBATH Bil AMTHHU caM (axT ii
YCHHOBIICHHSI, SIKIIO PO3KPUTTS TAEMHHUIII YCHHOBJIEHHS MOXe
HAIIKOAMTH 11 iHTepecam.

Sk 3aznavae I1.JI. ®pic, kpumiHamizamis — 1e mpolec
BUSIBJICHHS CYCITUIBHO HEOE3MEYHUX BHIB JIIOICHKOI TMOBE-
JHKY, BU3HAHHS Ha JIeP>KaBHOMY PiBHI HEOOX1THOCTI, MOXKIIHU-
BOCTI i TOLIJIBHOCTI KPUMiHAILHO-TIPABOBOT OOPOTHOU 3 HUMU
Ta 3aKpIIUICHHs 1X Yy 3aKOHI NMPO KPUMIHAIBHY BiJOBiIalb-
HICTb SIK 3JI0YHHIB.

Bu3HaueHO mijgcTaBu IS KpUMiHAII3aIil PO3rOJIOMICHHS
TAEMHHUI YCHHOBIICHHS, Cepell SKUX: CyCIlIbHa HeOesreka,
BiJJTHOCHA TOIIUPEHICTh Ta TUIIOBICTh, TUHAMIKA, MOXKIIMBICTh
BIUIMBY Ha [iSHHA KPHMiHQJILHO-TIPABOBUMH 3aco0amu 3a
YMOBH BiJICYTHOCTI iHIIUX 3ac00iB 6OPOTHOH, COLIAIEHO-EKO-
HOMIiYHI IiACTaBU.

VY CimeliHOMY Kojiekci YKpalHM BKa3aHo, 110 0COOH, sKi
PO3TOJIOCHIN TAEMHHIIO YCHHOBJIEHHS, HECYTh BiIIOBifaIb-
HICTh, BCTAaHOBJICHY 3aKOHOM. PO3roJiomeHHsi TaEMHULI ycu-
HOBJIEHHS TIependavae MPOTHIPABHE PO3KPUTTS TAKOI TaeM-
HUIII 1 OIUPEHHS BiZJOMOCTEH, 1110 T CTAHOBJISATH, CEPesl 0Ci0,
SKMM He OyJ10 BiZIOMO PO akT yCHHOBJICHHS.
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OcobnuBa yBara 3BEpTaEThCS HA TOM (aKT, 10 PO3TOJIO-
IIEHHS] TAEMHULIl YCHHOBICHHS B 0araTboX BHIIAJKaX IPH3BO-
JIUTh JI0 TSHDKKHX CIMEHHHX KOHQIIIKTIB, 0COOMCTHX Tpareimi,
PO3pHBY CIMEHHHX BIJIHOCHH Ta IHIIMX TSHKKHX HACIIJKIB.
Tomy 3aKoH He nHIIe 3a00POHSE PO3TOJOIIYBAaTH TAEMHHIIIO
YCHHOBJICHHS, a2 i BCTAHOBIIIOE€ KPUMIHAJbHY BiJIIIOBiIalb-
HICTh BIAMOBIIHO 10 crarti 168 KpuMiHAIBHOTO KOACKCY
VYkpainu 3a BiMOBIHI il

Harenep 3a wactunoro 1 crarti 168 KpuminaibHOrO
KOZleKcy YKpaiHH Iie € KpUMiHaJIBHHM MPOCTYIKOM, a 3a
yacTUHOI 2 crarti 168 KpuMmiHaneHOTO KOzekcy YKpaiHu —
37I0YMHOM.

Kiwou4oBi ci10Ba: yCHHOBIICHHS, pO3TOJIOIICHHS TAEMHHUIT
YCHHOBJICHHSI, YCHHOBIIIOBaU, IMiJICTABU KpUMiHaIi3aIlil.

Moctanoska npodnemu. ComianbHO-PaBOBHUIL 3aXICT TUTHH-
CTBA € OTHIM 3 OCHOBHHX MOKa3HHKiB PO3BUTKY CYCIILIHCTBA, HOTO
fmaromouyyus, IMBLTI30BAHOCT Ta 3axuieHocti. HaiiBummii cty-
TiHb IIHOTO 3aXHCTY — KPUMIHAIBHO-TIPABOBA OXOPOHA TUTHHCTBA,
siKa 3a0e3meuye MOKIMBICTb 3aCTOCYBAHHS HAHCYBOPIIIIX CAHKIIIH
110 0ci0, sAKi 3aBJAKTh ICTOTHOI KOAH IHTEpecaM (i3MYHOr0, MCH-
XOJIOTTYHOTO, COLIATBHOT0, MOPANBHOTO PO3BUTKY HEMOBHOMITHIX,
aJDKe MOCATAHHS HA Ili PABOBIIHOCHHY BUDI3HAIOTHCS MiJBUIIC-
HOIO CYCTILTEHOI0 HEOE3MEKOIO.

TaeMHHUIIA YCHHOBIEHHS € OJIHIM 13 TIPaB, 3aKPIIUIeHUX y CiMel-
HOMY 3aKOHOHaBcTBi Ykpainu. Tax, y ct. 226 CimeiiHoro Konekcy
VKpaiHu 3a3HaueHo, M0 AMTHHA, SKA YCUHOBNEHA, Ma€ TPaBoO Ha
TAEMHHIII0, 30KPeMa 1 Bif Hel camoi, GakTy il ycHHOBNEHHSL.

Y CimeliHoMy Kofiekci YkpaiHH TakoX BKa3aHO Ha Te, WIO
0c00H, SIKi PO3TONOCHIN TAEMHUIII0 YCHHOBJIEHHS, HECYTh BifTIO-
BIJIAJbHICTh, BCTAHOBNEHY 3aKOHOM. 30KpemMa, cT. 168 Kpuminaib-
HOTO KoJlekey Ykpainu nependaqeHo BiAnoBiIanbHICTb 33 PO3roNo-
IEHHS TAEMHHI[I YCHHOBIIEHHS BCYIIEpEY BOJi YCHHOBHTEJIS.

3 omsay Ha Te, 1O Cepesl YUEHHX, IPOMAICHKUX Tif4iB TPH-
BAKOTH JUCKYCIi 010 MOMUIMBOCTI MEPEXOIY 10 MOJEII «BiIKpH-
TOTO» YCHHOBJEHHS, AEKPUMIHATI3AINT JiSHHA, Hepen0ayeHoro
ct. 168 KpuminansHoro xonekcy Ypainu, 1e muTaHHs motpedye
JIETANBHOTO BUBYEHHS, HAYKOBOTO, TPOMaJICKOr0 00TOBOPEHHSL.

Oxpemi BueHi HaroJOUIYIOTh HA BHCOKIH CyCHUbHiN HeOe3-
Telli PO3TONOMIEHHS TAEMHHUII YCHHOBJEHHS Ta BUCTYMAKOThH 33
30epeskeHHs JAHOTO JiSHHS SIK KPUMiHANBHOTO TPaBOTOPYIICHHS
(JLB. Anuykosa, O.I. benosa, JI.M. 3inkoschka, B.B. I'anbiosa
i 1HImi).

Tak, B.B. Tanbiosa BKkasye, 1m0 KpUMiHAIBHO-IIPABOBA 0XO-
POHA TAEMHHIl YCHHOBNEHHS (YIouepiHHs) € HeoOXinHOw. Bona
TapaHTye HalOLTBII CTIPUSATINBI YMOBH 11 BAXOBAHHS TAKUX iTeH
1 3axucr ixHix npas Ta intepecis [1, c. 136].
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Takox okpeMi aBTOpH 3a3HAYalOTh, WO BYMHEHHS TAKOTO
3I0YHHY MOXKE TIPH3BECTH JI0 POJMHHUX KOH(MIKTIB, 10 PO3PHBY
CIMEHHIX BiJHOCHH, CIPUYMHHTH CEPHO3HY MOpAIBHY TPaBMy
YCHHOBIEHOMY [2, ¢. 109].

Yueni BKa3yioTh Ha T€, IO MOPYIIEHHS TAEMHHI[ YCHHOBIIEHHS
MOKE MaTW TaKi HETaTHBHI HACTIKH, AK MOTIPIIEHHS CTOCYHKIB
MK WIeHaMH CiM’i, YCKIaJHEHHS MPOIECY BUXOBAHHS TUTHHH,
HETaTHBHAI BIUTHB HA TICHXIKY YCHHOBNEHOi ocobu Tomo. Came
MM 1 3yMOBJIOETHCA CYCTITbHA Hebesmeka 3M0unHy, nepenoade-
Horo cT. 168 Kpnvinansaoro koxexcy (mani — KK) Yxpainu.

Jlesiki HayKOBIIi 3a3HAYal0Th, MO MOPYIIEHHA TAEMHHI YCH-
HOBJIEHHS SIK JISHHS, 0 Ma€ BUCOKHH CTYTIHb CYCITTBHOI He0e3-
TIEKH, 3/aTHE 3aBJaTH MOPATBHOI TPABMH IUTHHI Ta il yCHHOBIOBA-
YaM, MATH 1HII HETATHBHI HACTIKH.

Ak 3a3na9a€ JI.M. 3iMKOBChKa, TAEMHHIIA, TIO-TIEPIITE, € TIEBHOIO
TAPAHTIER0 3aXHCTY {HTEPECiB YCHHOBIEHHX 0Ci0 Ta YCHHOBIIOBA-
4iB, MO-JIPyTe, OMHIM i3 3aXO/iB OXOPOHH HEIOTOPKAHHOCTI TpH-
BaTHOTO *UTTA [3, . 177].

[HIma rpyma mocmiHIKIB, HABMAKH, 3a3HAYar0Th HEOOXIAHICTh
IeKpUMIHATI3aIii PO3TONOMIEHHS TAEMHHII YCHHOBIEHHS. Tak,
OKpEMi JIOCIiTHAKA BOAYAOTh Y TAEMHHUI[ YCHHOBIEHHS «aHAXPO-
Hi3M, SKHH CyTepeduTh caMill ifiei yCHHOBNEHH:», BKa3yloTh Ha Te,
110 32 KOP/IOHOM YCHHOBIIOBAWi HE IHIIE HE TMPHXOBYIOTh (akTy
YCHHOBJEHHS, a i IOMOMATAl0Th JITAM 3HAHTH iXHIX GioMOTiYHIX
mited. YueHi, SKHX YMOBHO MOXHA Bi[HECTH 0 IPYTOi TPYIH
(B.B. HapmyTxis, O.1O. JIsBoBa), miIaroTh CyMHIBY HEOOXiAHICTh
30epeeHHs TAEMHHI YCHHOBJEHHS, pTYMEHTYIOTh 1 THM, 1[0
TAEMHHI[S YCHHOBIICHHS Ma€ CEHC JIHIIE TOMi, KON caMi YCHHOB-
TIOBaY] HAIOJIATAKT Ha 1OMY [4, ¢. 36].

Merta cTaTTi — BM3HAUCHHS MiACTaB IIA KpUMIHATI3ail
PO3TOJIOMEHHS TAEMHHII YCHHOBIEHHS, Cepef AKUX: CYCILIbHA
HeOe3Mmeka, BiTHOCHA TONMUPEHICTh Ta THIIOBICTh, JUHAMIKA, MOYX-
JIBICTH BILTHBY HA JISHHA KPUMiHANBHO-TIPABOBHMH 3aC00aMH 32
YMOBH BIJICYTHOCTI iHIIHX 3aco0iB OOPOTEOH, COMiaNbHO-EKOHO-
MIYHI MiJICTaBH.

Bukiaa ocHoBHOTO MaTepianay AociimkeHns. BixmosinHo
10 c1. 32 OCHOBHOTO 3aKOHY YKpaiHH HIXTO HE MOXE 3a3HaBATH
BTpYYaHHS B HOr0 0COOWCTE 1 CiMeiiHe JKMTTS, KpiM BUIA/KIB,
nepenbadennx Koncrurymiero VYipainnm. KoxHa momuHa Mae
TIPaBo Ha MOBATY 0 0cOOMCTOro KUTTA. OTKE, KOMA YCHHOBITIO-
BaY YBAKAE POSTONOMEHHA TAEMHHIl YCHHOBNEHHS MOpPYIICH-
HSM HOTO IIpaBa Ha TOBary A0 0COOMCTOTO XKHUTTS, € MOKIMBICTD
pearyBaHHS KpUMiHATbHO-TIPABOBAMHE 3aC00aMH 32 JIOTIOMOTOI0
HopMH, 3akpimieHoi y cT. 182 KK Ykpainu «Ilopymenns neno-
TOPKAHHOCTI MPUBATHOTO JKUTTAY.

Ha mymky oxpemux ydeHnx, HAsSBHICTb a00 BiJICYTHICTb y HisX
(6e3mispHOCTI) 0COOM O3HAKM CYCTINBHOI HEOE3MEYHOCTI s
3aKOHOJIABIA € OCHOBOTIONOXHMMH Mill Yac yXBaNeHHS DillleHHS
TIPO BU3HAHHA JiSAHHS 3MOYMHHNM (KpUMiHANI3AIlis) 4i HABMAKH, a
TaKOX Mi 9ac HOpMyBaHHS HOPM KPHUMIHAIBHOTO 3aKOHY.

Ak 3a3naqace [1.J1. Dpic, kprMiHamizanis — e mporec BUSBICHHS
CYCIUTBHO HeOe3MeYHNX BUJIB JMOACHKOI OBE/IIHKH, BU3HAHHSA HA
ZepKaBHOMY PiBHI HEOOXITHOCTI, MOKIMBOCTI i TOMLTBHOCTI KPH-
MiHANBHO-TPaBOBOI OOPOTHOM 3 HUMH Ta 3aKPIMIEHHS iX Y 3aKOHI
TIPO KPUMiHANBHY BiIMOBIIANBHICTH AK 3104MHIB [5, C. 19].

Ha migcraBi miei Kmacuikamii po3rIsHEMO MiICTaBH JUIA
KpUMIHaNi3aMi po3TONONIEHHS TAEMHHUIIl YCHHOBNEHHS. Jl0 fopH-
IMKO-KPUMIHONOTIYHHX TIACTAB MEePeIyCciM HANEXKHUTb CYCITiMbHA
Hebesmeka JTisHHS.

Bunaetbcs Oe3cyMHIBHEM BILHB CYCIUTbHOT HEOE3MEUHOCTI HA
KPUMIHATI3AIi0 TiSHHS.

Ax za3nagae J1.0. bamobanoBa, xapaktep cycminbHOI Hebes-
TIEKH HacaMIIepeNT 3aIeKuTh Bijl [IHHOCTI TOTO Omara, KoMy 3aBJia-
€TbCS 30MTOK KOHKPETHIM JTFOICHKAM YIHHKOM, TOOTO Bijf IHHOCTI
THX 200 IHIINX CYCHITHHUX BiTHOCHH. 32 JOMOMOTOF) HOPM KpH-
MIHAIIBHOTO TpaBa OXOPOHSIOTHCSA HAWOLTBII BAKIMBI CYCHIUTBHI
BITHOCHHA. [HII OXOPOHSIOTHCA 33 TOTMOMOTOK IHIIMX 3aXOMiB
BILIHBY, @ HE MITAXOM 3aCTOCYBAHHA TMoKapaHHs. L[iHHiCTE TpymH
CYCHUTBHAX BIHOCHH BU3HAYAETHCA 3AKOHONABIEM HA MOMEHT
YXBaNeHHs 3aKOHY 3aIIe)HO Bill KOHKPETHIX YMOB KHTTS CYCIILITb-
CTBa B Toif a00 iHmMH mepiox [6, ¢. 81].

VUMHEHHSA 3MOYMHIB MPOTH CiM'{ Ta HETMOBHOMITHIX Xapak-
TEPU3YETHCA TI/IBUIICHAM CTYIIEHEM CycminbHOi Hebesmekn. Lle
TOB’3aHO HACAMIIEPE/] i3 THM, MIO MOPYIIYIOTHCSA OCHOBH KOH-
CTHTYIIHHO-TIPABOBOTO CTATycy 0COOH, TpaBa TUTHHH HA CiMeilHe
BIXOBAHHS, YHACTIZIOK 9OTO 3aBJIAETHCA KO/ ii (i3iaHOMY, iHTE-
JIEKTYaIbHOMY, TICHXITHOMY, TyXOBHOMY PO3BUTKOBI.

Takox 10710 THOTO BAPTO BPAXOBYBATH CIEIATBHUN CTATyC
TIOTEPIILJIOT0 — INTHHK, AKif YHACTIIOK BAMHEHHS HE3aKOHHHUX JIii
IOZI0 YCHHOBNEHHS 3aBIAaHO KO ab0 Moke OYTH CIpHYMHEHO
3aBIAHHA MKOH.

Amxe, sx 3a3Haqa€ mpodecop B.O. Tymsxos, «3anada yromos-
HOTO TIPaBa B YTHINTAPHOM, JITHCTCKOM CMBICIIE — OXPaHa KOHCTH-
TYLMOHHBIX HOpM U nipuHuumnoB. Ilo cyru nena, YK —3to Koneru-
TyIHs ¢ CAHKIHAMHE <...> Cpe/it y9aCTHHKOB YrONOBHO-TIPABOBEIX
OTHOIIEHHI (TIPECTYITHUK — TOCYAAPCTBO — TIOTEPIEBIIAI — TPETHH
JIIA) TEHTPaTbHOE MECTO TOJUKEH 3aHNMATh TOTEPIEBIIHID [7].

BoxHouac, y 3B’3Ky 3 yxBaneHHAM 3akoHy Ykpainu «IIpo
BHECEHHS 3MiH JI0 JESKHX 3aKOHOJABYMX aKTiB YKpaiHM mojo
CTIPOIIEHHS JIOCYIOBOTO PO3CIIAYBAHHA OKPEMHX KaTeropii
KPUMIHAMBHUX TPaBOTIOPYIIeHb» Bif 22 mucromama 2018 p.
4. 1 c1. 168 KpnminansHoro xofekcy YkpaiHu BU3HA€ThCS KpH-
MIHAIIBHEM TIPOCTYIKOM BiamoBinHO 10 cT. 12 KK VYkpainu, a
4, 2 c1. 168 KK Ykpaitu — HeTSKKIM 3I04HHOM.

HactymHoto mificTaBow € BiTHOCHA MOMMPEHICTh MHX JiSHB
Ta {XHA THIIOBICTb. 3aralbHe MPaBUJIO TOIATAE B TOMY, IO I[i TiHHS
TOBHHHI OYTH BiTHOCHO pO3MOBCIomKeHi. KpnMiHampHO-TIpaBoBa
3abopoHa TisHHA Oyle BUTpaBNaHa TiNBKA TOMI, KON BOHA Oyre
OXOTLTIOBATH HAHOLTBIN THITOBI Ta JOCHT MOUIHPEH] HOPMH IHOTO
TisHHS. AJle BOTHOYAC TOMMPEHICTh TAKOTO AiAHHS MOBHHHA OYTH
BITHOCHOIO.

Slximo BecTrt MOBY TIPO THIIOBIiCTH i MOITMPEHICTh HE3AKOHHNX
I I0/0 YCHHOBMEHHS, TO BAPTO 3ayBAXHTH, 10, HE3BAKAKOUN Ha
HEBENMKY KUTHKICTh BHPOKIB 32 CT. 168 KpuMmiHanbHOTO Kozekcy
Yipainu, wi 7ii XapakTepusyrThCA BiHOCHOW MOIIMPEHICTIO
Ta MOBTOPIOBAHICTIO HA TepUTOPii YKpaiHu 1 MalOTh HEOTHOPA30-
BHi{ XapaKTep YUNHEHHS, 3BAXKAI0UH HA HASBHI BUPOKH, TIOPYIIEH]
Ta Mepeaani 10 Cy/iB KpUMIHATBHI CTIpaBH (BIAKPHTI KPUMIHATBHI
TIPOBADKEHHST), MATEPIaH CY0BO] CTATHCTHKH.

Tak, 3rigHO 3i CTAaTHCTHYHMMHA JaHWMH [eHepambHOI Tpo-
Kyparypu Ykpainu 3a 2018-2020 pp., Gyno obmikoBaso 30 kpu-
MiHaNBHAX MPABOTIOPYIIEHb MO0 PO3TONOMIEHHS TAEMHHUI YCH-
HOBNEHHS [§].

Bapro HaBecTH OKpeMuil BUMAJOK TMOPYLICHHS HOPM 3aKOHY
IO/ KPHMiHANBHO-TIPABOBO] OXOPOHH TAEMHHII YCHHOBIEHHSL.

Tax, Ipmaschkuii paifoHHNH Cyn 3aKapmarchkoi o0nacTi pos-
DIAHYB CTPABY Ta MPUTATHYB JI0 KPUMIHAIBHOI BilMOBIIANBHOCTI
p. A, siKa, Oymydn mo30aBleHO OAaTBKIBCHKHX TPaB, MpHiXana
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[0 ManoniTHROi TUTHHH, fAka Oyma i OiONOriYHOK AWUTHHORO,
Ta MOBIIOMAIIA, 10 BOHA € ii CIPaBkHbOI0 MaTip’to [9].

[lle omHi€l IOPHAMKO-PUMIHONOTIYHOKO MIICTABOIO € TMHAMIKA
CYCILITBHO HeOE3MEUHNX JisHb 3 YPaXyBaHHAM IPAYMH i yMOB, 10
iX TIOpOMKYIOTh. YpaxyBaHHS MPUYMH Ta YMOB y IMHAMILI cyc-
TMTBHO HeOe3MEeYHOTO JISHHS XapaKTepH3ye JKEPeTo 3MOYHHHOT
TOBEIIHKH.

Ak 3a3Hauae A.1. KopoOee, «o0mik mpuduH CyCIibHO Hebe3-
TICYHHX TisSHb, SKI TiUTATA0Th KPUMIHAMI3AIii, Ma€ TOCUTH ICTOTHE
3HAYEHHS Yy MUIaHI K NPABHIBHOTO BCTAHOBNCHHA KpUMiHAINb-
HO-TIPaBOBOi 3a00POHH, TaK i BU3HAYEHHS HOro Mex. 3a Beiel cra-
OimbHOCTI (110 pedi, JOCHTH BITHOCHOI) 1 JopMabHii BU3HAYEHOCTI
CHCTEMI YMHHOTO KPMMIHAJBHOTO 3aKOHOJABCTBA Yepe3 BIACTH-
BUif {11 IMHAMI3M BUHHKAE HEOOXITHICT Y OCTIHOMY BIOCKOHA-
JIOBaHHI KpUMIHATBHO-TpaBoBuX HOpM» [10, c. 254].

Tax, cycminbHi BITHOCHHM IIOAO YCHHOBMEHHS (YAOUEpiHHS)
13 4acoM BHIO3MIHIOIOTHCA: 3’ ABIAIOTECA HOBI (JOPMH CIMEHHOTO
BUXOBAHHS, YCKIIAHIOKTHCS Y 3B’A3KY 3 YUaCTIO Y TPOILEC yCu-
HOBJICHHS IHO3EMHOTO €JIEMEHTa, 1[0, 0C3YMOBHO, BIUTMBAE 1 HA
JMHAMIKY CYCTIUTEHO HeOe3MeuH X TisHb Y il chepi.

HacTynHoto 10puaMKO-KPHUMIHONOTIYHOK TIICTABOK) € MOX-
JIMBICTh BILTHBY Ha JiSHHS KPUMiHATbHO-TIPABOBHMH 33C00aMH 32
YMOBH BiZICyTHOCTI iHIINX 3ac00iB 60pOTHON.

Ha nymxy M.1. Oianku, mix yac po3misny wiei micTasu BapTo
BECTH MOBY TPO KPUMIHAIBHY PENpeciio, ToOTO HaI3BHUAHHMI
3axin 0opothOM 3 HaibiTBII Hebe3meuHnMI (OpMaMu aHTHCYC-
TUTbHOT NOBEiHKA. KpiMiHanbHa perpecis 3acT0COBYEThCS JHIIE
TOMi, KOMH CYCIUTECTBO BXE BHKOPHUCTATO iHII (hOPMH BILIHBY:
a/IMIHICTPaTHBH], JMCUMIUTIHAPH], IMBINBHO-TIPABOBI, & TAKOXK
MopanbHi [11, c. 15].

Sk yxe 3a3naganocs, Konctutymis Ykpainu mporonomye oxo-
POHY JepikaBoro CiM’i, TMTHHCTBA, MAaTepUHCTBA 1 OATHKIBCTBA.
HeoOxinHicTh 0XOpOHH iHCTUTYTIB YCHHOBIEHHS, OMIKA Ta MKITy-
BaHH, IPABOBOTO 3aXMCTY IHCTUTYTIB YCHHOBNEHHS i IHIINX (hOpM
CIMEHHOTO BUXOBAHHSA 3YMOBIIOETHCS HEOOXIIHICTIO CTBOPEHHS
HAJIEKHIX YMOB JUIs IOBHOIIHHOTO PO3BUTKY JITEH, sIKi 3aIHIIA-
ucs 6e3 6aThKIBCHKOTO MIKITYBAHHS T, BifIIOBIIHO, HEOOXIIHICTIO
KpUMIHATIBHO-TIPABOBOI OXOPOHH Li€i chepH CYCTIUIBHUX BiTHOCHH
B CYCTIITbHO HEOE3MEUHNX MOCATAHb.

[I{omo comianbHO-eKOHOMIYHOT TPYIIHN MiJICTaB, TO HAETHCA PO
T, 10 KPAMIHAI3aIlii iAo Th JIUIIIE Ti TISHHS, SKI CIPUYMHS-
10Th 200 MOXKYTb CIIPHYMHUTH AOCHTb CEPHO3HY IIKOAY CYCHiNb-
HUM BiTHOCHHAM, ab0 fKi MAlOTh CBOIM HACNIIKOM CTBODEHHS
CTaHy peaybHOi MOMUIMBOCTI 3aBIaHHS Takoi mkomd. BomHouac
BOHA MOJKE MaTH MaTepianbHii a0 HeMaTepiabHIN XapakTep.

Wono wporo [1JI. ®pic cmymHo Bkasye Ha Te, 10 BU3HAHHS
JIiSHB 3TOYMHHMMA HE BUIAETHCSA MOKITMBIM 0€3 ypaxyBaHHS COILi-
QMBHO-TICHXOMOTIIHAX # ICTOPAYHNX YMHHHKIB, OCKINBKH 0€3 Bijl-
TOBITHOCT] LMX MPOLECIB PIBHIO PO3BUTKY CYCIUILHOI CBITOMOCTI
1 BUMOTaM TPOMaJICbKOI IyMKH HOPMH KPUMIHATEHOTO 3aKOHY He
JUATEMYTh 200 MIATHMYTh TUTHKH 3aBISKH JIEPKABHOMY IIPAMYCY,
He BUKOHYBaTHMYTb CBOi yHKii [5, ¢. 23].

Tax, TA. Yonan 3a3Hauae, mo mpobreMa BIANOBINATHHOCTI
32 PO3TOMOLICHHS TAEMHHLI YCHHOBIEHHS TOTpedye mepeocMuc-
neHHs. KpuMiHanmizaris pO3TroNONIEHHS TAEMHHIl YCHHOBJICHHS
He Mae 00’ ekTHBHOI 3yMoByeHoCTI. JliTH, epenaHi Ha BUXOBAHHS
iHIMM ocobam, moTpedyroTh 0co0MBOT yBarn 3 00Ky JepiasH,
NIBHOCTI JIEPKABHUX OPTaHiB Ta CITYKO, CTBOPEHHX ISl CBOEYAC-
HOTO pearyBaHHs Ha MOpyIIeHHs ixHix mpas [12, c. 77].
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BucnoBkn. Omxe, BApTO 3a3HAYUTH 3HAYYIIICTH OXOPOHH
TAEMHHI[I YCUHOBIICHHS B aCTEKTI 3aXUCTY TpaBa Ha HEBTPYYaHHS
y mpuBarTHe (CiMeifHe) XWTTA, IO, 3BICHO, HE BHKIIOYAE 3MiH
y cepi YCHHOBNEHHS.
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Tavlui O. Social conditionality of establishing criminal
liability for disclosing the secret of adoption

Summary. This article is devoted to the study of the problems
of criminalization of disclosure of the secret of adoption.

The secrecy of adoption is one of the rights enshrined in
the family law of Ukraine. Thus, Article 226 of the Family
Code of Ukraine states that an adopted child has the right to
secrecy, including from herself, of the fact of her adoption.

In recent years, there has been a discussion
about the transition to the model of “open adoption”
and the decriminalization of the act provided for in
Article 168 of the Criminal Code of Ukraine.

The author analyzes the positions of individual scholars,
researchers in this field of public relations on the criminally-
law protection of the institution of secrecy of adoption
and provides his own conclusions.

An adopted child has the right to secrecy
of adoption, including from himself, the very fact of adoption
(part 2 of article 226 of the Family Code of Ukraine).
At the same time, Article 7 of the Convention on the Rights
of the Child provides for the right of the child to know his
or her parents as far as possible. Therefore, in accordance
with Part 3 of Article 226 of the Family Code of Ukraine,
an adopted child after reaching the age of fourteen has the right
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to receive information on the fact of its adoption. According to
Part 3 of Article 227 of the Family Code of Ukraine, if a child
under the age of seven is adopted, officials, if they consent to
the adoption, are obliged to take measures to ensure the secrecy
of the adoption by herself. And in accordance with part two
of this article, the adopter has the right to hide from the child
the very fact of his adoption, if the disclosure of the secret
of adoption may harm its interests.

According to PL. Fries, criminalization is a process
of identifying public dangerous types of human behavior,
recognizing at the state level the necessity, possibility
and expediency of criminal-legal struggle against them
and enshrining them in the law on criminal liability as crimes.

The grounds for criminalizing the disclosure of the secret
of adoption are identified, including: public danger, relative
prevalence and typicality, dynamics, the possibility
of influencing to the action by criminal remedies in the absence
of other means of struggle, socio-economic grounds.

The Family Code of Ukraine states that persons who
have disclosed the secret of adoption are liable under the law.
Disclosure of the secrecy of adoption involves the illegal
disclosure of such secrecy and the dissemination of information
that constitutes it among persons who were not aware of the fact
of adoption.

Particular attention is paid to the fact that the disclosure
of the secret of adoption in many cases leads to serious family
conflicts, personal tragedies, the rupture of family relationships
and other serious consequences. Therefore, the law not
only prohibits the disclosure of the secret of adoption, but
also establishes criminally liability in accordance with
Article 168 of the Criminal Code of Ukraine for such actions.

To date, part one of Article 168 of the Criminal
Code of Ukraine is a criminal offense, and part two
of Article 168 of the Criminal Code of Ukraine is a crime.

Key words: adoption, disclosures of secret of adoption,
person who adopt, grounds for criminalizing.
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