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DEPENDENT WORK AND OBSCURATION OF EMPLOYMENT

Summary. The definition of dependent work is one of
the crucial theoretical issues of the Labour law, the solution
of which is of fundamental importance for the application and
implementation practice. The paper is focused on dependent
work, obscuration of dependent work, using the work of trader
instead of employment as a problem of application practice.
The competition of contractual types of Labour law, Commer-
cial law and Civil law is not only a specific of the legal prac-
tice of the Slovak Republic. It is a current issue not only in
the Member States of the European Union, but also in other
countries of the world. Inspections of compliance with labour
legislation are fairly frequent and the labour inspectorate pe-
nalizes the participants after proving illegal work and illegal
employment.
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Introduction. The work gives a person earnings, provides the
possibility of realization, diversity of life, social contacts and is a
part of his personal identity. The work as a human activity is direct-
ed to earnings that enables one to secure his living conditions (food,
housing, clothing) to satisfy both mental and physical needs, not
only for his own, but also for all members of his family.

A person, who decides to be gainfully employed, often thinks
whether to work with an employer or to start own business. The arti-
cle 35 of the Act Ne 460/1992 Coll. Constitutional Act, as amended,
provides the right to freedom of choice of the profession and its
preparation, as well as the right to carry on the business and the
right to engage in other gainful activity.

Most citizens of the Slovak Republic realize their statutory right
to work in the form of employment relationship — employment. The
employment as one of the basic employment relationships regulated
by the Act Ne 311/2001 Coll. Labour Code, as amended (further
only “Labour Code”).

Dependent work. Since not every activity is a work in the
sense of Labour law, the subject of employment relationships is in
general the activity of a person who performances dependent work
for another. The work which is the subject of the Labour law, must
meet certain legal characteristics, it must have certain typical fea-
tures. Employee’s work must be human, free, dependent, non-self-
employed, performed for another, remunerated and tied exclusively
to the employee. Dependency is an inherent part of the job perfor-
mance for the employer.

The definition of dependent work is a fundamental concept of
the Labour law, which is a part of the legal orders and legal culture
in almost all EU Member States, and denotes the work performed in
the employment relationships. The Slovak legislation did not define
the dependent work for a long time. In the past, it was true that “the
employer is obliged to provide the predominant object of activity in
particular by employees in employment or in a similar employment
relationship” (the already annulled provision of § 7 section 4 of
the Labour Code). This section has caused problems in application

58

practice, especially in terms of determining the predominant subject
matter of the employer’s activity. The performance of dependent
work was provided in other than employment relationships, and
there was the obscuration of employment relationships by various
contractual types of Commercial law or Civil law, which led to a
reduction in the labour and social protection of persons performing
dependent work. This has had a negative economic impact also in
relation to tax obligations, and entrepreneurs have been deprived of
any obligations arising from employment relations and obligations
to pay contributions. The employers justified the problem of legal
coverage of dependent work by commercial-law, respectively civ-
il-law contractual types, among other things, by the absence of a
precise definition of dependent work.

The amendment to the Labour Code deleted the abovemen-
tioned provision and with effect from 1 September 2007 has ex-
haustively defined the concept of “dependent work” in accordance
with the generally accepted definition of dependent work within the
European and world Labour law as well as within the International
Labour Organization. Over the last few years, the original ten de-
fining features of dependent work have been reduced to five, while
“the gradual reduction of the features of dependent work was aimed
at eliminating distortion in the labour market” [10]. It turned out
that the less signs of dependent work, the more difficult it is possi-
bility of circumventing the law. Based on the positive definition of §
1 section 2 of the Labour Code dependent work is defined as a work
that is “carried out in relation to the employer’s superiority and
employee subordination, personally for the employer, according to
the instructions of the employer, on his behalf, in the working time
determined by the employer”. Regarding the performance of work,
all the above must be fulfilled. If not only one feature is fulfilled,
it is not a dependent work. “Correct identification of the concept of
dependent work in the labour legislation of the state is to prevent
employers’ efforts to reduce a number of employees performing
dependent work and to establish business relations with them” [1].

Dependent work may be performed exclusively in employment,
in a similar employment relationship (eg state employment) or, ex-
ceptionally, under the conditions laid down in the Labour Code also
in another employment relationship (it is understood an agreement
on work performed outside of employment). On the basis of the
negative definition of dependent work, the dependent work can not
be performed in a contractual civil-law relationship or in a contrac-
tual commercial relationship under special regulations.

The reason for defining the term “dependent work” in the La-
bour Code was to remove the obscuration of employment relations
by commercial relations. Defining the term “dependent work™ has
moved the Labour Code forward and could help to increase em-
ployee protection. As Engels says, “until now no legal system has
found a clear and precise criteria under which it would be possible
to seamlessly find out when it comes to the performance of depend-
ent work” [3].

Obscuration of dependent work and its consequences. In
practice, there are cases where employees are forced to change their
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employment status, despite the fact these individuals continue to
perform the same work. Employers are forcing employees to ter-
minate their employment on the condition that they can continue to
work as a “self-employed person” — this is called “Schwartz system”
(in the Czech Republic) or “a trader from compulsion”. “There are
situations where a natural person is carrying out a dependent work
(for example a bricklayer who carries out construction work on the
instructions of another entity) has a formal status as a trader, but
the work is assigned by another entity (employer) who determines
where and when to work, what work he/she is supposed to do and
provides remuneration for work performed” [2]. The status of this
natural person is, however, contrary to § 2 of Act Ne 455/1991 Coll.
to regulate trades, as amended (further only “Trade Act”). The trade
is a continuous activity operated independently, on its own behalf,
on its own responsibility, in order to obtain a profit and under the
conditions established by the Trade Act. In use of the trader’s work
by the employer, the natural person does not have the character of
an employee nor a pure entrepreneur.

The basic distinctive feature of employment relations from
business in trade is the personal subordination and economic de-
pendence of the employee. Unlike the employee who is guided by
the employer’s instructions when performing the work, the trader
carries out the trade independently, and decides alone what he will
do. The employee voluntarily submits to the superior (employer),
i.e. the employment relationship compared to other contractual
types is not based on the principle of equality of the parties. The
essence is based on the fact that the employer has the ability to
manage the performance of the employee’s work and, on the oth-
er hand, the employee is obliged to follow the instructions of the
employer. These facts meet the definitive features of the term “de-
pendent work”, which can be considered as a starting differentiating
criterion [5].

Based on the above facts, we can conclude that work that is a
business under the Trades Act, is not dependent and a natural per-
son doing business based on trades is an entrepreneur and not an
employee.

The essence of using the work of trader is the circumventing the
law in order to eliminate the fundamental rights of employees in the
case of an existing employment. Among the advantages of using the
work of trader are in particular:

—no social protection — no “employee benefits” are provided to
the trader, eg. work breaks, holiday, subsistence allowance, over-
time pay, income compensation for work obstacles;

—financial and administrative savings — no need to pay advance
tax, health and social insurance premiums;

- no employment protection (eg, the protection period for
dismissal, ...);

—no liability for accidents at work or occupational diseases;

— freedom of termination of contract, no severance allowance
and discharge benefit;

—the reward of a trader is dependent on the result and the matu-
rity of the invoices can be agreed;

— the liability of the trader is not limited, a trader corresponds to
all of his possessions.

Securing work with commercial-law and civil-law relationships
also brings disadvantages for the employer. The total costs of the
trader’s work may be higher than of the employee’s. If a natural per-
son performes a work that meets the characters of dependent work,
in the case of an inspection by the Labour Inspectorate, there is a
risk of reclassifying the services of the trader to the dependent work.
According to Act Ne 82/2005 Coll. on illegal work and illegal em-

ployment, as amended, illegal work and illegal employment at the
same time is considered to be a dependent work carried out by a nat-
ural person for a legal person or a natural person who is an entrepre-
neur and that natural person does not have a employment relation-
ship or state employment with the entrepreneur. The consequences
of the prequalification of the trader’s work on the dependent activity
are the payment of the premium, the fine for non-payment of the ad-
vance payments, the fine from the Labour Inspectorate. In the case
of illegal work and illegal employment, the employer is penalized
for violating labour law rules imposing a fine up to 200 000 euros.
There is also a threat to the employee, namely the imposition of a
fine up to 331 euros.

Although many employers prefer the establishment of a com-
mercial-law or civil-law relationship, newer labour law research
increasingly confirms the benefits of entering into an employment
relationship with the employee also for the employer. The possi-
bility of intensive work disposition every hour of the working day
is interesting for employers also for economic reasons. It is also
cheaper for the employer to secure a permanent disposition with
the employee by negotiating a stable, hierarchical contractual rela-
tionship compared with looking for a contractor for each required
performance separately. In terms of control, it is easier to control
employees in the performance of dependent work compared to the
control of those who work in a commercial-law or civil-law rela-
tionship with the employer. Also the practice shows that the sta-
ble relationship between the performance of dependent work in the
legal form of employment also positively affects the employee in
increasing labour productivity [1].

While the practice shows that the work of traders continues
to be used instead of employment, OlSovska said that the best
definition of dependent work alone will not help unless more
emphasis is placed on inspection [4]. The Report on searches and
suppression of illegal work and illegal employment states that
the number of work inspections carried out in 2016 to monitor
compliance with the prohibition of illegal employment has risen
again in comparison with the previous three calendar years. In
2016 the labour inspectors identified and demonstrated the ille-
gal employment of 2 756 individuals, of whom 863 performed
dependent work for the employer without a written closed em-
ployment relationship [6)].

Conclusion. Despite the extended business in trade and the
obscuration of employment relations by commercial and civil rela-
tions, most citizens of the Slovak Republic realize their legal right
to work in the form of employment. The job is security, the employ-
ee is protected, he has the certainty of permanent income.

The number of working people has increased in recent years.
Available data from the Statistical Office of the Slovak Republic,
based on the Labour Force Survey (LFS), show that employment
is rising. In 2013, there were more than 2 329 000 workers in the
Slovak Republic. Year on year for the period 2014/2015 the number
of working people increased from 2 363 000 to 2 424 000 persons,
which is 61 000 more. A further increase was also recorded in 2016,
when data show 2 494 100 workers, it means 70 000 more [8].

Practice has shown that despite the definition of “dependent
work” the amendment to the Labour Code has not removed the
negative state and there are still uncertainties with the application
of this term. The consequence is the continued obscuration of em-
ployment relationships by other forms. [9] In my opinion, this issue
should be re-evaluated in the legislative process. However, labour
inspectorates need to be more vigilant and have to monitor employ-
ers’ compliance with these provisions more intensively.
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Despite the advantages that brings for the employer the work
in non-employment relationships, increasingly is confirmed the ad-
vantage of the employment also for the employer.

Finally, it should be emphasized, that the choice of the right
contractual form depends exclusively on the content of the work
performed. Whether or not it is a dependent work does not deter-
mine the name of the contract on the basis of which the work is
carried out, but it is the content of the contract determining the con-
ditions of work [7]. There is a rule that if the work has features of
dependent work, the employment relationship must be concluded
for the performance of such work. If the work does not have such
features, the employer use the relevant contractual type of the Com-
mercial Code or the Civil Code [11]. The performance of trader’s
activities, respectively activities of other entrepreneurs, will be pos-
sible only on the assumption that it is a work that shows the legal
characteristics of the business. Thus, if the work has characteristics
of activity under special regulations (Civil law, Commercial law), it
is not a dependent work.
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Tpeabopa C. 3anesxkHa po6oTa Ta NPUXOBYBAHHA 3aii-
HATOCTI

AHoTauist. BusHaueHHs 3aJI€)KHOT pOOOTI € OTHUM i3 Haii-
OUIBII BaXJIMBHUX TEOPETUYHUX NHTaHb TPYJOBOTO TIpaBa,
BUPIIIEHHSI SIKOT0 Ma€ NMPHUHIMIOBE 3HAYSHHS IJISl TPAaKTH-
KU 3aCTOCYBaHHS. Y CTaTTi yBara 30CepekeHa Ha 3aJIeKHIH
po0OOTi, MPUXOBYBaHHI Ipaili, BAKOPUCTAHHI Mpalli Tpeiaepa
3aMiCTh MPAIEBIAIITYBAHHS B SIKOCTI MPOOIEMH MPAKTHKH 3a-
cTocyBaHHs. KOHKypeHIIisl JOrOBipHUX BHUIIB TPYAOBOIO, KO-
MEPIIHHOrO Ta MUBIIBHOTO MpaBa € OCOONUBICTIO HE TIIBKH
paBoBoi npaktuku Croanpkoi pecryOiiku. Lle € cydacHoro
poOIeMor0 He JIHIle B KpaiHax — uwieHaX CBpPONEHCHKOTO
corosy, ajle i B iHmMMX KpaiHax cBiTy. [lepeBipku noTpuMaH-
HSl TPYILOBOTO 3aKOHOJIABCTBA IPOBOAATHCS TOCUTH YacTo, a
THCIIeKIIisl 3 OXOPOHM Mpalli HakiIagae mrpadu Ha y9aCHUKIB
TICIISt BUSIBJICHHS HEJICrajbHOT POOOTH Ta HEJEralbHOTO Ipa-
LeBJIAIITyBaHHSI.

KurouoBi ci10Ba: 3aliHATiCTh, 3a1exkHa poOOTa, POOITHUK,
poboTo/aBelb, TOProBellb, HejleralibHa poOoTa Ta HelerajibHe
MpaIeBIaIlTyBaHHS.

TpeasoBa C. 3aBucuMasi paGoTa M COKpbITHE 3aHSI-
TOCTH

AnHoTauus. OnpeziesiecHue 3aBUCUMOI pabOThI SIBISICTCS
OJIHMM M3 CaMBIX BaXXKHBIX TCOPETHYECKUX BOIIPOCOB TPYIOBO-
IO NpaBa, pelIeHre KOTOPOro NMeeT NPUHIUINAIBHOE 3Haue-
HUE JUIsl IPAKTUKY IPHIMEHeHHs. B ctaThe BHUMaHHE COCPEo-
TOYEHO Ha 3aBUCUMOM paboTe, COKPBITUHU 3aBUCUMON palboThI,
WCIIONb30BaHUH PAabOTHI TOPTOBLA BMECTO TPYIOYCTpOMCTBA
B Ka4eCTBE MPOOJICMBI MPAKTHKK NpHMeHeHUst. KOHKypeHIus
JIOTOBOPHBIX BHIOB TPYAOBOTO, KOMMEPYECKOTO M TpakaaH-
CKOTO IpaBa SIBIIETCS OCOOCHHOCTBIO HE TOJIBKO IIPABOBOM
npakTuku CroBankoi pecmyOnuKu. DTO COBPEMEHHasl Mpo-
OJeMa He TOJNIBKO CTpaH — WiIeHOB EBpormeiickoro corosa, HO
TaKkKe U APyrux crpad mupa. [IpoBepku coOmoneHus Tpyao-
BOTO 3aKOHOJATEJILCTBA SIBIISIIOTCS TOCTATOYHO YAaCTBIM SIBIIE-
HHUEM, a MHCIEKIHs 0 OXpaHe TPy[da HaKJIaIbpIBaeT mTpadel
Ha YYaCTHHKOB IOCJIE BBISBICHUS HENEralbHON paboTHI U He-
JIETaNbHOTO TPYAOYCTPONCTBA.

KitioueBsble ciioBa: 3aHSATOCTb, 3aBUCHMAasi paboTta, pabo-
4uii, paboToaaTesb, TOProBell, HelerajabHas padoTa U Hele-
rajlbHO€ TPYZI0yCTPOICTBO.

60



