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IOPUANYHI MEXAHISMU ITOIMMPEHHA
YMOB J0I'0BOPY KOHKPETHOI'O KOPMCTYBAHHA
CIIIJIbHOIO HEPYXOMICTIO HA TPETIX OCIB

Anoranis. CtarTs NpUCBSYEHA IOCITIHKEHHIO FOPHUINY-
HUX MEXaHi3MiB Mepexojy TpaB i 00OB’SI3KiB CITIBBIACHHKA
HEPYXOMOT'0 MaifHa 3a JOTOBOPOM IIPO MOPSIIOK BOJOIIHHS Ta
KOPHCTYBaHHSI HUM JI0 Ha0yBaviB IpaBa BIACHOCTI HA YaCTKY
B Takiil HEPYXOMOCTI i TOMIMPEHHS YMOB JIOTOBOpPY Ha OCi0,
KOTPi OJePIKYIOTh y KOPUCTYBaHHS 11 peasbHi YaCTKH.

KiouoBi cjioBa: HepyXoMicTh, CITiIbHA BJIACHICTb, KOH-
KpPEeTHE KOPHCTYBAaHHS, MOPSIIOK KOPHCTYBAHHS, BOJIOMiHHS,
PEIKIM.

Iocranoska mpo6aemu. J{oroBip mpo MOpsSAOK BONOXIHHSA
Ta KOPUCTYBAHHS CHUIGHMM HEPYXOMHM MAiHOM (JOTOBip KOH-
KPETHOTO KOPUCTYBAHHS), OyLyuH HOLIMPEHOI0 IOrOBIPHOK KOH-
CTPYKIIi€I0 Y BiTHOCHHAX CIIUTBHOT BIACHOCTI, HE HAOYB MIMPOKOTO
HOPMATHBHOTO PETYIIOBAHHA HOPIBHAHO 3 IHIUMMU JOTOBOPAMH.
AKTyalTbHIM ITUTAHHAM € TIepeXifl paB i 000B’A3KiB 38 HUM /10 Ha-
OyBauiB 1paBa BIACHOCTI HA YACTKY B CIIUIbHIl HEPYXOMOCT, ke,
sIK ybauaeThest 3 monoxeHns cr. 358 LluBinbHoro Komexcy Ypainn
(mami — LK Ykpainn), HotapianbHe MOCBiTYEHHS TAKOTO I0TOBOPY
pobuTb Horo yMoBH 000B’I3KOBUMH TS HOBUX BIACHHUKIB YaCTOK.
[Ipore sk came ClpaIbOBYE MeXaHi3M TIepexojry MpaB i 000B’A3KiB
Y TAaKOMY BUIAJIKY, IONI0KEHHS 33KOHOJABCTBA HE BCTAHOBIIONOTS 1,
KpiM TOTO, HE TAIOTH Bi/MOBIII HA MUTAHHS: T MOXKE CITiBBIACHHK
TIepeIaTH CBOI IIPaBa 3a IOTOBOPOM iHIITIOMY Cy0’ €KTOBI THMYACOBO.

V 3B’A3KY 3 IIAM METOI0 CTATTi € BU3HAYCHHS MPaBOBOI IPHPO-
JIX MEXaHi3MY TIOMIMPEHHS YMOB JI0TOBOPY IO MOPSIOK BOJIOHHS
Ta KOPUCTYBAHHS CIILTEHIM HEPYXOMHUM MaifHOM Ha 0¢i0, KoTpi Ha-
OyBaroTh mpaBa Ha YacTKY B CIUILHOMY HEPyXOMOMY MaiiHi CIiiB-
BIACHUKA, KU1 € CTOPOHOIO TAKOTO J10TOBOPY.

[IuTaHHs BITHOCHH CIUIBHOT BIACHOCTI, & TAKOX X JOTOBIp-
HOTO PEryTIOBAHHS AOCTIIKYBAACS TAKUMH BITYM3HSIHHMH i
3apyOiKHUME BUeHAMHE-TIpaBHIKaMH, Ak B.O. baxanosa, B.1. bo-
pucosa, M.I. bparincekuii, M.M. Bemmkarosa, [.B. BenenixToa,
B.B. Birpsuceruii, ['A. Topbyms, O.B. [[3epa, 1.B. Kuminkosa,
LIL Isamosa, O.C. lodde, T.C. Kisamosa, O.0. Kpacapauxkos,
H.C. Kysnenosa, b.K. Jlekicokuit, Al Jlososuit, JI.JI. Jycme-
Huk, B.B. Jlyus, P.A. Maiinanux, LIT. Mamorina, €.0. MiuypiH,
LIT. Mopo3, C.A. Merpeuenro, O.I. Cadonunk, .B. Cma-
cubo-dareeBa, O.M. Craciok, C.A. ®ypca, H.IO. Xpucren-
ko, [0.10. Ian-lanko, A.O. Ilesupin, .M. IlleBuenxo,
B.JL. Spoupkwuii Ta iH.

Buxkiaa ocHoBHOro Marepiajy goc/igAeHHs. [3 MOn0KEeHHS
9.4 c1. 358 LIK Yxpainn MoxHa 3po0uTH BUCHOBOK, IO THCHMOBHH
JIOTOBIp KOHKPETHOTO KOPHCTYBAHHS, SKUH HE TIOCBITYEHHIA CTOPO-
HaMH HOTapiaTbHO, He Mae 000B’I3K0BOT0 XapakTepy Juis HabyBaya
YACTKH B CITTbHI HEPYXOMOCTI, Y 3B’S3KY 3 UM MOXHA TPUITY-
CTUTH, IO BiH NPUIMHAETHCSA 3 MOMEHTY YKJIa[eHHS CaMOoro JIoro-
BOPY KYMIBIi-NIPOAKY YaCTKH, AKIIO HaOyBay HE BUSBHB OaKaHHS
HaOyTH TpaBa i 000B’S3KK 3a TakuM 10roBopoM. ToOTo, cam dakt
YKJIa/IeHHS JOTOBOPY KYTiBIi-IIPOAAXKY YaCTKHU B IIPaBi CIIyTye CKa-

CYBAIILHOIO YMOBOIO [TSl JOTOBOPY KOHKPETHOTO KOPHCTYBAHHS,
YKJIaJIEHOTO B MHCHMOBIH (opMi Oe3 HOTapialbHOTO MOCBiMYEH-
Hsl. Takuii ke MeXaHi3M 3aCTOCOBYETbCA i i yac HabyTTs mpasa
BIACHOCTI Ha BC1 YACTKHU B CITIbHIH HEPYXOMOCT] OIHI€I0 000010
Pazom i3 THM SIKIIO Takwit IOTOBIp MOCBITYEHUH HOTAPIANbHO, TO
TpaBa 32 HAM MAOTh MEPEXOTHUTH 110 HabyBada B 000B’S3KOBOMY
TIOPSIIKY, Yepe3 110 MPH HaOyTTi IpaBa BIACHOCTI OXHAM CY0 €KTOM
Ha BCl 9aCTKH B CTIUTBHOMY MAifHi TOTOBip KOHKPETHOTO KOPUCTY-
BAHHA PUIHHAETHCA HE Y 3B’ A3KY 3 HACTAHHAM CKaCYBATbHOI yMO-
BH, & B CHITy MOETHAHHS OOPKHKKA 1 KPEAUTOpa B OHIi 0C00I, a
1I¢ 3HAYHTh, 10 BIATIOBITHUI JOTOBIp MEPEKUBAE B YaCi MOMEHT
VKIaJIeHHs J0TOBOPY KYTIBIIi-MPOJIXYy YaCTOK Y Ipasi.

OjiHaK OCHOBHMM MUTAHHAM Y TAKOMY BHIIAJIKY € MEXaHI3M Tie-
pexojy TpaB 3a JOTOBOPOM KOHKPETHOTO KOPHCTYBAHHS 710 HOBOTO
Ha0yBaya YacTKH B CIIITBHOMY MaiiHi, TOOTO Takuii mepexiz Binly-
BAETHCS ABTOMATHYHO a00 JUIA IIHOTO BiIY)KyBady HEOOXiHO BYH-
HATH JIOTATKOBI i, HAPHKIAM, BIICTYTIATH TIpaBa 3a J0TOBOPOM.
Binmosinp Ha HBOTO HEOOXITHO JATH y IBOX TIPABOBHX MOJIEISX.
[lepima noB’s13yeThes 3 BITIYKEHHAM YaCTKH B MPaBi i HEoOXi/Hi-
CTIO TIEPEXO/Ly 10 HOBOTO BITACHHKA TAKoT YacTKH MpaB 1 000B’S3KiB
3a JIOTOBOPOM IO TIOPSTIOK BOMOJIHHS Ta KOPUCTYBAHHS CIILIBHIM
HEpyXOMUM MaifHOM. JIpyra MOxenb TMOB’S3y€eThes 3 MepeAaHHM
CBOEI peabHOi YaCTKH B MPaBi B THMYACOBE KOPUCTYBAHHS HINIH
0c00i, HaMPUKIa]l, 3eMeNbHOI ITHKY B CUTLCHKOTOCTIONAPCHKIX
HUIAX (KO Take TIepesiaHHs MOKe MaTH MicIie).

OnHovacHwii TIepexij TpaB 1 000B’S3KIB CITIBBIACHNMKA 3a JIOTO-
BOPOM KOHKPETHOTO KOPHCTYBAHH Ta TPaB Ha YACTKY B CHLTBHOMY
MaiHi 710 HaOyBaya MOKE TOACHIOBATHCS OTHIEIO 3 TPHOX MPaBO-
BHX Mofierneii: 1) paBoHACTYITHUITBOM SIK MEXaHI3MOM TIEPEXOLLy
TpaB Ha HEPyXoME MaifHo; 2) BIACTYIUICHHSM paBa BUMOTH, IO
BUMArae y3rOJUKCHHS 3 IHIIMMH CITiBBJIACHUKAMH, OCKUTbKH BOHH €
KpeauTopaMu B 3000B’s3aHHi; 3) CELialbHOIO TPABOBOIO MOJEN-
JI0, 3aNPOBAUKEHOK0 3aKOHOABIIEM 100 KOHKPETHOTO BHIAJIKY
Tepexoly TpaB. B iHImOMY BUIAjKy HE ICHYe peaTbHOi MOXKIHBO-
CTi mepexofty 10 HabyBaya YacTKH B CILTHOMY HEPYXOMOMY MaitHi
TIpaB i 000B’A3KIB 3a TOTOBOPOM KOHKPETHOTO KOPHCTYBAHHS.

Y yacTHHI BUKOPHCTAHHS MEXaHi3My TPABOHACTYITHHIITBA He-
00X1/THO 3a3HAYMTH, 10 Hapa3i BIH 3aCTOCOBYETHCS JIMIIE B CIMEH-
HUX TPABOBITHOCHHAX TIPH TIEPEXO/i IIPaB 3a J0TOBOPOM KOHKpET-
HOTO KOPHCTYBaHHS /10 PABOHACTYIHHKA OXHOTO 3 HOAPYHKS. I3
nonoxenns 4. 2 c1. 66 CimeiiHoro koxekcy Ykpainu (nani — CK
Ykpaitu) BOaYa€eTbCA 3aIpOBALKEHHS 3aKOHOAABIEM CAMe Takoro
TIIX0/y /10 MEPEXOY TpaB 3 J0TOBOPOM KOHKPETHOTO KOPHCTY-
BaHHA. Y 3B’A3Ky 3 IIMM IOPHIMYHUI 3B’S30K i71€aNbHIX 1 peaib-
HUX YaCTOK B CITLTBHIA HEPYXOMOCTI 32 HASBHOCTI JOTOBOPY TIPO
TIOPSAZIOK BOMOMIHHSA Ta KOPHCTYBAHHS CTIUTHHIM HEPYXOMUM Maii-
HOM HAIIATOIIKYEThCS MPSMOI0 BKA3IBKOKO 3aKOHY IIIIXOM 3aCTOCY-
BaHHS MEXaHI3My TPABOHACTYITHHIITBA, HABITH TOM, KON PEabHi
YACTKH B CITIIbHIA HEPYXOMOCT] He BU3HAUYEHI. 30BCIM iHIIA crpa-
Ba, KOJM Tepexij MpaB 3a JIOrOBOPOM Bif0yBA€THCS OJHOYACHO 3
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BITUYKCHHSM i/1€alIbHOT YacTKH B CILIbHIE Hepyxomocti. HeoOxiz-
HO OpaTH 10 YBarH, 10 MEXaHi3M BiJICTYIIEHHS TPaB 3a 10TOBOPOM
XapakTepHuil Ans 3000B’A3aIbHAX MPABOBIAHOCHH, WIO, THM He
MEHIIIE, MOYKE BUTTISATH 1 AK KYMiBIA-IPOLAK MpaBa BUMOTH, TOAI
SIK Y PE4OBHX MIPABOBIIHOCHHAX TPaBa Ha Piy MEPeXOLATh LUIIXOM
YKIIQZICHHS I0T0BOPY NPO NEPEXi/t MaiiHa y BIACHICTb a00 B KOpHC-
TYBAHE, OTHAK 3 TIOTIAY MEXaHi3MY MIePEXOy MPaB y TAKOMY pasi
710 BIITOBIIHOTO CY0’€KTa TEPEXOAATH i npasa i pig y Oe3moce-
penHe TaHyBaHHs (BoMOMiHHsA). ToMy, SKIO CITilyBaTH 3araibHIM
TpaBHJIAM BiJICTYTUICHHS TIPaBa BUMOTH 32 JI0TOBOPOM, Y KOHTEKCT
y, 4 cr. 358 LK Ykpainn BUXOMUTS, 110 Bi[4YKYBAY OTHOYACHO 3
TOCBITYCHHAM JIOTOBOPY KYMiBIi-POXAXKY YacTKU TOBMHEH Bif-
CTYTIATH CBOI TPaBa 3a I0rOBOPOM KOHKPETHOTO KOpHCTYBHHS, &
e CYNPOBOIKYETHCS MEBHAMI TPYIHOIIAMH, OCKLIBKH I{eii J0ro-
BIp € ZIBOCTOOHHIM, @ TOMY BIIyXKyBad MOk 03 TOrO/KCHHA
3 IHIMAMH CTIBBTACHHKAMH BZICTYIHTH CBOT TIPaBa SK KPEAHTO,
OTHAK HEe 000B’s3KM K OopkHUK, ockimbku cT. 520 LK Yrpainu
nependaveHo 3romy KpeauTopa, TOOTO CHIBBIACHUKIB, HA 3aMiHy
Oopxauka B 30008’ s3anHi. [pu meomy ct. 358 LK Vkpainn ne
BCTAHOBJTIOE BUHSATKIB 13 3a3HAYEHOTO MPABHUIIA, X044 MOKIMBICTh
fioro BcraHopnenHs nepesdadena cr. 520 LK Ypainu. [Ipu mpomy
B KoHTekcTi cT. cT. 513 1 521 LK Yxpainu 3mina croponn Hotapi-
JIBHO MOCBIYEHOT0 IOTOBOPY KOHKPETHOTO KOPUCTYBAHHS TAKOK
0(hOPMITOETHCS B HCHMOBIH hopMi 3 HOTAPIATBHIM TIOCBITIEHHIM
BIAMOBIAHOTO NpaBounHy. OZIHAK Y TAKOMY BHIIAKY BHXOMMTb, IO
CTIBBJACHHKH-CTOPOHH JIOTOBOPY MOXYTh «OJNOKYBATH» IEPEXif
TpaB i 000B’S3KIB 32 TOTOBOPOM 710 HaOyBaua, OCKITBKH HE Hajla-
BaTHMYTb 3TOM Ha BICTYILICHHS 000B’A3KiB 3 TAKHM JOTOBOPOM.
[1pu poMy mepeseneHHst Oopry (neneranist) Ha HOBOTO OOpKHHU-
Ka BUMarae Takoro moromkenns [1, c¢. 193]. Xoua, HANpUKIAT,
C.A. ®ypca mporoHye 3a3Hayaté B JOTOBOPI TPo Bl)l‘ly)KeHHSI
YACTKH MOPS/IOK KOPHCTYBAHHS YaCTHHAMH 33 HASBHOCTI BiZIIOBI-
HOTO JIOTOBOPY [2, ¢. 49], 1110 MOKHA PO3IIIHIOBATH K KHOPHIMIHHH
MICT» MiX iIeallbHOO0 # PeanbHOK YaCTKO B CITLIBHIN HEPYXOMO-
cti. TuM He MeHIe, 1e He BUPINIye MUTAHHA KOHCTPYKIii HAOyT-
T4 TIpaB i 000B’S3KIB 3a JOTOBOPOM KOHKPETHOTO KOPHCTYBAHHS
Tobto0, BUKOpHCTAHHSA MEXaHI3MIB BiJICTYTIICHHS TpaB i 000B’ A3KiB
«OIOKYETBCS» ABOCTOPOHHICTIO IOTOBOPY Ta HOTO 3aIEKHICTIO Bifl
BOJII IHINNX CITiBBIIACHUKIB,

Kpim Toro, mpu Biiay:keHH] YacTKH B TPaBi 3a IMBLIbHO-TIPa-
BOBUM JIOTOBOPOM He BiI0YBA€ThCS IPABOHACTYIHULTBA, OCKIIBKH
TpaBa Ha YacTKy NPHUIMHAIOTLCS B OJHOTO CITIBBIACHUKA i BUHUKA-
I0Tb B iHIIOTO. Y 3B’513KYy 3 LIUM TIEPEXi/l [IPaB Ha ifeanbHy YacTKy
HE OIOCEPEKOBYE TePeXifl MpaB 3a J0roBOPOM KOHKPETHOIO KO-
PUCTYBaHHS. AJDKe HE MOXKE iCHyBaTH NMPABOHACTYIHHLTBA 32 J10-
TOBOPOM KOHKPETHOTO KOPUCTYBAHHS Y BUIIAJIKY, KOJH FOPHIMYHHUIL
3B’S30K MK BI4y)XYBA4eM if€abHOI YACTKM i TaKOI YaCTKOIO
TIPUITHHAETHCS Ta BUHUKAE HOBUH FOPHINYHIH 3B’ S30K MiK Ha0yBa-
4eM i71eallbHOl YaCTKH i TAKOK0 YacTKOI0. 3 PO3PHBOM I[bOTO FOPH-
JIMYHOTO 3B’S3KY MPUIUHSIOTHCS i TipaBa Ta 000B’S3KH 32 HIIMMH
JIOTOBOPAMH, 10 0a3yI0ThCA Ha TUTYII BOJOMIHHS, SKILO iHILE HE
nependayeHo NONOKEHHAMH 3aKkoHoaBcTBa. Ha Kopucth Toro, 110
KOHCTPYKLLS IIPaBa BIACHOCTI HA YaCTKY i JOTOBIp KOHKPETHOIO
KOPUCTYBAHHS € PISHUMH CAMOCTIHHIMHU TPABOBHMI KOHCTPYKIIi-
AIMH, CTYTY€ Ta 00CTaBHHA, IO 3B’A30K MiXK iICANBHOI0 1 peaib-
HOIO YaCTKAMH He ICHYe HE3aIeKHO Bifl IHIMX (aKTOpiB, a, HaBMa-
KH, OMOCEPEIKOBYEThCS JOTOBOPOM KOHKPETHOTO KOPUCTYBAHHSL.
[IpunuHenHs npasa CIiBBIACHNKA HA YACTKy B CUILHOMY MaifHi
CTIPHYMHSAE HACTIOK Y HOpMi TPUIMHEHHS MpaB i 000B’A3KiB 3a
JIOTOBOPOM KOHKPETHOTO KoprcTyBaHHs. binbe Toro, 4. 4 ct. 358
LK Ykpainu MoHa pOIIAAATH 1 K TaKy, IO BU3HAYAE 00TSHKEHHS

i7eanbHOT YacTK| Ha HEPYXOMICTb PeaibHO0, a TOMY 33 HEMOX-
JIMBOCTI TIEPEXOIy HpaB 1 000B’s3KIB 33 JOTOBOPOM KOHKPETHOTO
KOPUCTYBAHHS YHEMOAUTUBIIOETECA # TEpeXij| MpaBa BIAaCHOCT] Ha
yacTKy. Hanpuknaz, BracHuk 00TSKEHOTO 1MOTEKOI0 HEPYXOMOTo
MaifHa MOKE BITUYKHTH HEPYXOMICTb TpETilf 0co0i, OfHAK ITHIIe
32 3TONOI0 iMOTEKOAepskaTens i y BUIAAKY, AKILO HadyBay IpaBa
BIIACHOCTI OTIEPKUTH MpaBa if 000B’S3KM BiAIYXKyBada B OCHOBHO-
My KpeuTHOMY 30008 s3aHHI. Y 1[iif YaCTHHI /i€ MEXaHi3M 3aMiHH
OopxHIKa B 3000B’I3aHHSX, 10 OB s3aHi Mixk co00k0. OfHak, 3
IHIIOr0 OOKY, TOJIOXKEHHS 3aKOHOTABCTBA YITKO HE BCTAHOBJIOKTh,
IO Y BUNAJKY 3 J0TOBOPOM KOHKPETHOTO KOPHCTYBAHHS MOBHHEH
3aCTOCOBYBATHCH TaKui camuii Mexaui3m. [Ipote oxpemi cutyanii 3
TIPAKTHKH [IPABO3ACTOCYBAHHS JIAH0Th 3MOTY CTBEP/LKYBATH MO ic-
HyBaHHS Y BUKIIOYHHX BUTAJKAX YACTKOBOTO MPABOHACTYIHHLTBA
TIPH TIEPEXOZLi 33 JOTOBOPOM PEHOBHX Mpas 110 0Ci0. HaanKna)l,
TpY KyMiBMi-POAaki i AapyBaHHi aBToMOOLS, KU nepelyBae
HAa TapaHTii, 10 HabyBaya MepeXOTUTh MPABO HA TapaHTiiHe 00CTy-
TOBYBaHHS TAKOTO aBTOMOOLJIA.

PasoM 13 THM MOXJIMBICTh BUKOPUCTaHHS cyOporaiii, necii i
iHTEpecii K MeXaHi3MiB TIepeX0fy TpaB 3a JOTOBOPOM KOHKpET-
HOTO KOPUCTYBAHHS TMPH BiTUyKEHHI YACTKH B CITITBHOMY MaifHi
YHEMOAUTHBIIOETECA JBOMa OOCTABMHAMMU: TMOCTIHHUMH XapakTep
BHKOHAHHS 000B’S13KiB OOPKHUKIB 32 JIOTOBOPOM, SKHH YHEMOK-
JIMBIIOE BUKOHAHHS 1X TPETHOI0 0CO0OI0 13 3aMIHOI0 KPEAUTOpa B
3000B’13aHHI, a TAKOX TBOCTOPOHHIH (3yCTpIUHMii) XapakTep Bif-
HOCHH, KU YHEMOXITIBIIOE 3aMiHy O0pKHHKA B 3000B’13aHH] 6e3
3rojd iHmmx oci6. Cybporanis momsrae y BUKOHAHHI 30008’ I3aHHS
3a OOpXKHHKA TPETHO0 0c00010 3 1i BCTYMOM Y TpaBa KpeauTopa
[3,c. 141], onHax 000B’s13kH 3 IOTOBOPOM TPO MOPSIOK BONOIIHHS
Ta KOPUCTYBAHHS CIUIbHUM HEPYXOMHUM MaiHHOM HE MOXYTb BUKO-
HyBATHCS i€l0, 10 BHYEpIye iXHii 3micT. Kpim Toro, BUKOHaHHS
000B’ 513Ky HE 3yMOBJIIO€ BHHUKHEHHS [PaB aHi HA peasbHy, aHi Ha
i7eanbHy YacTKy B CTIUIbHOMY MaiiHi, a TOMY i YHEMOXIHBIIIOE Ha-
OyTTs CTaTyCy CTOPOHH AOTOBOPY.

YpaxoByrounl BHULIEBUKIAJCHE, Y0aYaeThesl, WO MONOXKEHHS
9, 4 c1. 358 LK Ykpainn 6azyeTbces He Ha KOHCTPYKIIiT BIICTYTUTCH-
Hsl TIPaB 3a JIOTOBOPOM KOHKPETHOTO KOPUCTYBAHHSL, @ Ha CIIeIlialb-
HOMY MEXaHi3Mi, Bu3HaueHomy Lieto Hopmoro. Hopmu LK Vkpainu
He CTaBIATh MPABOMOYHOCTI BIACHHKA IPaBa Ha ilealbHy YacTKy
B CIIUTBHOMY MaifHi B 3a€KHICTh Bijl ZIOrOBOPY KOHKPETHOTO KO-
PHCTYBAHHA, Y 3B'43KY 3 4HM BiH MOJKE BII4yKYBATH TAKY 4ACTKY
HE3aIeKHO Bifl 1IpaB 1 000B’A3KIB 32 10rOBOPOM KOHKPETHOTO KO-
puctyBanss. [Ipu 1bOMy CTOPOHH JI0TOBOPY KOHKPETHOTO KOpHC-
TYBAHHS MAKOTh TIPABO MOTOUTH BiICTYILIEHHS TpaB i 000B’A3KiB
BIIYY’KyBaya YAaCTKH 3a TAKUM JIOTOBOPOM, OJHAK BiIICYTHICTh ITO-
TOIDKCHHSI He BUMATae yKIajieHHs CaMOCTIiHOTO OTOBOPY, NIepexin
mpaB i 000B’S3KIB BiI0YBAETHCS B CHITY TPSMOT BKA3IBKH 3aKOHY
0e3 HeoOXiiHOCTi OOPMIICHHS B TEKCTI IOTOBOPY KOHKPETHOTO KO-
puctysanHs. Came UM TOACHIOETbCA Ta 00CTABUHA, 110 i1eanbHa
YacTKa MPHU BiTUYXKEHHI, SKe HEe nependayae MpaBOHACTYIHHITBA,
3QIHIIAETHCS TI0B’3HOI0 3 PEATLHOIO, 110 3yMOBIEHO J0TOBOPOM
TPO TOPSZIOK BOJNOAIHHS Ta KOPUCTYBAHHS CIUIBHUM HEPYXOMHM
MaiHOM.

Omxe, TIOMOKEHHS 3aKOHOIABCTBA CBITUATH TPO T€, IO TIepexin
TpaB 3a JIOTOBOPOM KOHKPETHOTO KOPUCTYBAHHS 10 HaOyBaua mpa-
BA BIACHOCTI Ha ifIealbHy YaCTKY B CIILTBHOMY HEPYXOMOMY MaiiHi
XapaKTePHU3YEThCSA PISHUMH MPABOBUMHU MEXAHI3MAMH 3AJIEKHO Bijl
MiJICTABH TAKOTO Tepexojy. SIKIIO JOTOBIp KOHKPETHOTO KOPUCTY-
BaHHS HEPYXOMICTIO YKJIAJIEHO Mi OAPYXOKSIM, TO B TAKOMY BHIaJ-
Ky TIpH CTIaJKyBaHHi TPEThOK 0C000I0 TpaBa BIACHOCTI HA YaCTKy
B CIUIBHOMY MaifHi 10 Hel B OPSKY HPABOHACTYIHHLTBA EPeXo-
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JIATh 1 TIpaBa i 000B’SI3KH CIIA/KOABIIS 33 JOTOBOPOM KOHKPETHOTO
KOPHCTYBAHH, y 3B 13Ky 3 UM O(OpPMIICHHS [IEPEXOY TAKKX MpaB
HE € TPUHIUIIOBHM, aJDKE BiH BiIOyBA€ThCS ABTOMATHYHO B CHITY
3aKoHy. Y TOMY K pasi SKIO JOCITPKYBAHHI z[ormaip YKITa/IeHHit
y TIHCBMOBIH (opMi if HOTApianbHO MOCBITYCHH, a Foro cTopo-
Ha, KA € CMBBIACHHKOM, BUITYXKYe LIealbHy aCTKY, peaisyiodn
TIPAaBOMOYHOCT] PO3MOPS/UKEHHS HElo, TIEPeXizl TpaB 3a J0TOBOPOM
70 HaOyBada 9acTKH BiNOYBAETHCA B CHITY CIICIIATBHOI KOHCTPYK-
i, TiependadeHol 3aKOHOM, HE3aIEKHO Bill 0OPMICHHS TIEPEXomy
npaB Ha HaOyBaya 3a TakuM JIOTOBOpOM. Takuil FOpHANYHNIA Mexa-
HI3M HE T0B’S3Y€ThCS 3 HAsSBHUME KOHCTPYKIISMH cyOporarii, necii
abo iHTepIecii, € 0cOOMMBOI0 (JOPMOKO TIEPEXOTY IPaB 3a JOTOBO-
POM KOHKPETHOTO KOPHCTYBAHHS 10 Ha0yBaua TpaBa BIACHOCTI Ha
4aCTKY B CILIILHOMY MajiHi. X04a CTOPOHI TaKOr0 J0roBopy, plBHO
K 1 JIOrOBOPY KOHKPETHOTO KOPHCTYBAHHS, YKIIATIEHOTO B mpocTiif
THCHMOBIH HOpMI, MAIOTH TIPABO O(bOpMI/ITH BITOBITHAI TIEpexin
BIJICTYTIEHHSM TPaB 3 OTOBOPOM. Y 3B’S13Ky 3 IIUM TIPH BITTyKEH-
Hi YaCTKH B CIITBHOMY MaiiHi He BII0OYBA€THCA PABOHACTYITHHIITBA,
OJIHAK «PO3PUB» MDK 11CAIBHOIO i PEabHOK0 YacTKaMH y BUTIAIIKY
3 HOTAPIabHO-TIOCBITYEHHM JIOTOBOPOM KOMIIEHCYEThCS TIPABOBOIO
MOJIEILTHO, IMIIEPATHBHO 3arpoBakeHO0 nonoxenHsM LK Yipaitu,

CrocoBHO TepesaHHs peanbHoi YaCTKH B THMYACOBE KOPHCTY-
BaHHS iHIIMM 0c00aM, SIKi He € CIiBBIACHHKAMH, BAPTO BIIMITHTH,
110 TaKa MOKIMBICTh MIOTEHIIIHHO iCHY€, HABITH HE3BAKAKOUHN HA TE,
110 peaTbHa YacTKa B HEPYXOMOCTI He Ha/liIeHa IIMBLIBHOI0 000p0-
TO3JIATHICTIO. YCe 3aMeXKNUTh Bifl TOTO, SIKi PEUOBI IPaBa iCHYIOTh y
CTIBBITACHUKA HA YACTHHY peui, Tka mepeOyBae B HOTO (haKTHIHOMY
BOJIOJIIHHI Ta KOPHCTYBAHHI, 1 i 0OME)KEH] BOHH TpaBaMl {HIINX
criBBacHuKiB. i 00CTaBUHM BIIMBAKTH CaMe HA MEXAHI3M Tepe-
XOJly TIpaB JI0 KOPUCTYBaua, TOOTO Ui HEOOXIHO B TAKOMY BHTIAIKY
3ICHIOBATH BIJICTYILICHHS PaBa BUMOTH, IIEPEJATH Pid B KOPHC-
TYBAHH, y 3B’A3KY 3 UMM CIIPHATH BUHUKHEHHIO 3000B’S3aIbHOTO
3B ;13Ky MDK BIACHHKOM I KOPHCTYBA4eM, 400 Iepe/aTH PedoBi npa-
Ba UM X YACTHHY B KOPHCTYBAHHS. 3araloM BiJICYTHICTb IMBib-
HOi 000pOTO3/IATHOCT] B peaNbHIX YaCTHH HEPYXOMOTo MaifHa i iX
TIOB’SI3aHICTh 3 OCHOBHOIO pi‘{‘HO K T CKIIAZIOBIX YHEMOIKITHBITIOE
X PO3TIA AK 00’€KTIB J0rOBOPIB MO MEPEAHHS Pedi B KOPHCTY-
BaHHs. OZIHAK, YPaXOBYIOH T€, IO Y CIBBIACHHKA ICHyIOTB npaBa
BOJOIHHS Ta KOPHCTYBAHHS CIIUIbHUM HEPYXOMHM Mai{HOM, L0
YIOPSIKOBaHI JOTOBOPOM PO NOPAZIOK BOHO)Z[IHHSI Ta KOPUCTYBAH-
HSl HIM, Y TAKOMY BHITQJIKY iCHY€ MOMKIIMBICTh NIEPE/IAHHS HE peartb-
HOI YaCTKH K YACTHHU HEPYXOMOCTI, 2 OKPEMHX MPABOMOYHOCTEH
TPAIULIHHIM [T PEYOBHX IPAB MUILXOM, TOOTO TIEpEIaHHAM iX 3a
OKPEMUM JI0TOBOPOM, HE 3adilatoud JOTOBIp MPO MOPSIOK BONO-
JiHHS Ta KOPUCTYBAHHS CIILTHIM HEPyXOMHUM MaitHoM. [Ipn ipomy
pOITb 0TOBOPY B TAKOMY BHTAJIKY € JOCHTh OTHO3HAYHOIO, ATKE
BIH HE OTOCEPE/IKOBYE BUHUKHEHHS PEUOBHX TPaB, a JIIE BCTa-
HOBITIOE MEXI iX peai3aliii CTiBBIACHUKAMHU MO0 BCHOTO 00’ €K-
Ta HEPYXOMOCT], Y 3B’S3KY 3 UMM Ma€ BUHUKATH MUTAHHS: HABIIIO
3MIHIOBATH CTOPOHY TAKOTO JIOTOBOPY, a[Ke KOPHCTYBAY HE CTa€
BIIACHHKOM PEaJIbHOT YaCTKH, 2 TOMY HE MOXKE MOBHICTIO 3aMiHUTH
10ro B 10T0BOpI KOHKPETHOTO KoprcTyBanHs? KpiM Toro, y Takomy
BUNA/IKY HE MOXKE /AT I MeXaHi3M, 3ampoBajpkeHui . 4 ct. 358
LK Yxpainu, ockinbku Horo Jis MOITMPIOETHCSA JIAIIE HA BUTAIKH
BITIYXKEHHS YaCTKU B CIIILHOMY HEPYXOMOMY MaiiHi. Y 3B’S3Ky
3 UM TIpH TIEpEJIaHHI TPaB Ha PeaTbHy YacTKy TMOCePeIHNIITBOM
BI/ICTYIUIEHHS TIPaB 1 000B’3KiB CMIBBIACHIKA 32 JIOTOBOPOM KOH-
KPETHOTO KOPHCTYBAHH 1HIIAM 0c00aM BUMAraeThest 3rojia THIIHX
CITIBBIIACHKKIB,

pore, a Hary MKy, He06x1)1Ho Opari 710 yBarH, o B TAKOMY
pasi iCHYOTb J1Ba PiBHI BIIHOCHH: BITHOCHHH CIIUTBHOI BIACHOCTI,

SIKi TIO3HAYAIOTHCS HASBHICTIO npaga BIIACHOCTI HA YACTKY B CITilTb-
HOMY MaiiHi, 8 TAKO)K BITHOCHHH MiX CITIBBIACHHKAMH, YIODAIKOBA-
Hi JIOTOBOPOM o NOpAJI0K BOJOLIHHS Ta KOpHCTYBaHHA CITUTHHIM
HEPyXOMHM MaifHOM, KU BU3HAYAE MEKi peanizaLiii pas CrIinbHOT
BIIACHOCTI. Y TaKoMy BHIIA/IKY, YBAKA€MO, IIPH BUPILLICHH] TUTAHHS
TIEPE/IAHHS NPaB Y KOPHCTYBAHHA HEOOXIIHO BHXOTHTH CaMe 3 Jipy-
TOTO PIBHS NPABOBITHOCHH, OCKLTEKH BOHH KOHKPETH3YIOTb perBl
cy0’eKTHBHI 1IPaBa BIOBITHOTO CIIiBBIACHUKA B KOHKPETHHH MO-
MEHT iX IiepenanHs i 0cobi. Y 3B’s3Ky 3 M 00CAT TpaB, AKMi
MO TIepe/aTh CTIiBBIACHHK Y KOPHCTYBAHHS MiJl Yac i Takoro J0-
TOBOpY, 00MEKYETHCS CAMHM JIOTOBOPOM. TOMY MOKHa BUKOPHCTa-
TH MexaHi3M, nporoHoBaruit O.B. Jlominse. YueHuit 3a3Hauae, 1o
HEJIOLLTBHO 3a0¢3MedyBATH OKPEME BIHY:KEHHA [IPaBa KOPHCTYBAH-
H, 1110 BIHHKIIO, 30KPEMA, Y MC/KaX OPCHIHOIO NPABOBIIHOMICHHA.
Bitblir 11epCrIeKTHBHOIO B TAKOMY Pasi € KOHCTPYKLLis «ITpaBo Ha 1Ipa-
B0». BoHa 1a€ 3Mory HaZ1aTi MOKITUBICTb KOPHCTYBAHHS 0J1ar0M, 110
3a0e3MeyeThes PaBoM, 0e3 BiIUYKEHHS MpaBa. Y 3B°3KY 3 MM Y
CHJTy TOTO, III0 MOBA HE HIe TPO BiTIYKEHHS, 3HIMAETBCS TATAHHS
1 [P0 MOKITMBICTh BiUY)KEHHS TpaBa Oe3 3MiHM cy0’ekTa B OpeH -
HOMY TIPABOBITHOIICHHI. K MPHKIa/ HABOTUTHCS CUTYAIIis 3 Tiepe-
JIAHHSIM TPaBa KOPUCTYBAHHS HEHANeKHOT 0co0i pedi B CTaTyTHHIt
KarliTan TOBapicTBa. Y TAkOMy BHIA/KY Bci 000B’S3KH MEpes OpeH-
JIOIABLIEM 3AJMIIAITHCA HA YUACHUKY, KU BIITOBIZAE 32 MOAIIH-
BiCTb BUKOPICTAHHS TOBAPUCTBOM MaifHa IPOTATOM CTPOKY, Ha SKHil
BOHO miepeiaHo [4, c. 23]. To6To, KoprcTyBad i3 TIOTIALY Cy0’ €KTHO-
TO CKITajy BITHOCHH CITITBHOI BJACHOCTI CTa€ HE PIBHUM YYaCHH-
KOM TPABOBITHOCHH Pa30M 3 IHITMMH CIiBBJIACHUKAMH, a BHCTYIIAE
Ha CTOPOHI CITIBBACHKKA, 13 SKIM YKTaja€ BiIMOBITHUI JIOTOBIp.
Y 3B’s13Ky 3 LM He icHye HeoOXiTHOCTI 3IiHCHIOBATH 3aMiHy CTOpO-
HHU B JI0TOBOPI PO TOPSZIOK BOMOAIHHS Ta KOPUCTYBAHHS CIILTbHEM
HEPyXOMHM MaifHOM, aJKe BiIMOBIIHMIA CIBBIACHUK 3aJMIIAETHCS
BIMOBI/IAIGHAM Tepel IHIIMMH CITiBBIACHIKAMH 32 PeabHy YacTKY,
sika riepeOyBae BiMOBITHO 710 IOTOBOPY B HOTO BiJIaHHI, OTHAK [TOBH-
HeH 3a0e3MeunT! KOPUCTYBaYeBi MOXKIHMBICT {i BiKopucTaHHs. [le-
PeNaHHs BiZNOBIIHMX IIPABOMOYHOCTEH 32 I0TOBOPOM KOHKPETHOTO
KODHCTYBAHH CIiBBIIACHHKOM HEPYXOMOTO MaifHa MOXe 3/1iiiCHIOBa-
THCS BUTBHO 0€3 MOTO/KEHHS 3 1HITMMH CITIBBIACHUKAMH, OCKITbKH
BITIOBITHHIA JIOTOBIP HE M€ 0COOMCTOrO XapakTepy, SKIIO IHIIE HE
nependayeHo Koro yMoBamu. [3 momsy pevuoBuX MpaB yCTAHOBIO-
€TBCS YiTKA CHCTEMA MPABOBIAHOCKHH. 38 MPUHIMIIOM MPiOPUTETHO-
CTi 3IIiFCHEHHS CTIIBBIIACHHK, SKUIl 3IACHIOE (JaKTUYHE BOJIOIHHS
PEATbHOIO YaCTKOIO, Ma€ TMepeBary Hajl iHIIMMH CIIiBBIACHUKAMY,
ofHaK 0co0a, Ka THMYACOBO OZIEPXKYe MpaBa Ha Hel, Mae rmepesary
HaJl BINMOBITHAM CITiBBIACHMKOM, OCKLIBKH HOTO MPaBOMOYHOCTI
00TSKYEOTB PABOMOYHOCTI TAKOTO CITIBBIACHHKA |3, ¢. 327].

Taxwit MexaHi3M TIOBIHEH 3aCTOCOBYBATHCS HE3AEKHO BiJf TOTO,
YJ1 TIepe/iae CIIiBBIACHNK YACTHHY CBOIX NOBHOBAKEHb HA PEalbHY
YacTKy a0 K yci 3 HUX, IO BU3HAYCHI JOTOBOPOM TPO MOPSIOK
BOJOIHHS T KOPUCTYBAHHS CTILTHHIM HepyxomMuM MaittoM. Lle se-
MOHCTpYE 30epeKeHHS 3B’ S3KIB MiXK CITIBBJIACHUKAMH 1 MiIKPECIIIOE
B3a€MHY BIJTOBIAIbHICTh OfIMH Tepen omuuM. Kpim Toro, Takwuii
MeXaHi3M cTa0iTi3ye BITHOCHHH MiX CTTIBBIACHUKAMH, 1110 Oy/TyH0Th-
Cs Ha JIOCIT/DKYBAHOMY JI0TOBOPI, OCKLTBKH ITiCIs 3aBEPIIEHHS CTPO-
Ky KOPHCTYBAHHS [IPAaBOBE CTAHOBHILE CIIIBBIACHUKA, KNI TEpeiaB
peanbHy YacTKy B KOPHUCTYBAHHS TPETIM 0c00aM, TIOBHICTIO TOHO-
BUThCA. Y TIPOTHBHOMY BHTIAJIKY, SKIIO HTH IUIIXOM BiJICTYILICHHS
mpasa i 000B’M3KIB 33 IOTOBOPOM KOHKPETHOTO KOPHCTYBAHHS Ha
KOPUCTb TPeThoi ocodn Oe3 meperaHns iif mpasa BIACHOCTI Ha YacT-
KY B CIIUIBHOMY MaifHi, CKIIaJIa€ThCs CHTYAIlis, 32 SIKOT CTTiBBIACHUKH
MOXKYTb «3a0I0KYBaTI» BIZINOBIIHOMY CITIBBJACHAKOBI BXiJl Y 0T0-
BipHi npaBoBitHOCHHA. OfIHAK, 3 THIIOrO OOKY, CHiBBIACHHK MOXeE
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CcaM He MOTOAUTHCS BBIMTH B IOTOBIPHI MPABOBITHOCHHM Ha TOTIE-
peHix ymoBax. B 000x BuIajKkax BUHHKAE MPaBO Ha PO3IPBAHHSA
JIOTOBOPY, OCKITbKH CIIIBBIIACHKK 32 CBOEIO BOJIEI0 200 3 BOMI {HIIHX
CIIBBITACHHUKIB TiepecTae OyTH HOro CTOPOHOLO, IO MOPYIIyeE Horo
npasa. CaMe HAsBHICTb JOTOBOpY, KM BU3HAYA€ MOPSAOK KOpHC-
TYBAHHS PCATbHIMA YACTKAMI HEDYXOMOCTI, BIIKPUBAE MOKIHBICTS
OKPEMOMY CIIBBIIACHHKOBI IEPENIaTH JACTHHY CBOIX PEYOBIX TPaB
y TIpaBi SIK CIIUIbHOT CYMICHOI, TAK 1 CIIUIBHOT 4aCTKOBOT BIACHOCTI B
KOPUCTYBAHHS HIINM 0C00aM.

BucnoBku. Y3araanHiOI04H BUIIEBHKIAAEHE, HEOOXITHO KOH-
CTaTyBaTH, 1O MEpexij 10 HabyBaya mpaBa BIACHOCTI HA YaCTKy
B CITTBbHII HEpyXoMOCTi MpaB i 000B’3KiB BiguyxKyBaya 3a HO-
TapiaabHO TOCBIAYEHAM JOTOBOPOM KOHKPETHOTO KOPHCTYBAHHS
Bi/I0yBAEThCS BHACIIIOK CTIENiaNbHOI HOPMATHBHOI KOHCTPYKILi,
3anpoBakeHoi cr. 358 LIK Ykpainu, a ToMy He BUMarae 3rofu
IHITMX CTIiBBJACHKKIB, 000B’S3K0BOTO ODOPMIEHHS, HE TIOB’53y-
€TbCA 3 TAKUMH KOHCTPYKLISMH [IEPEXOMy MPaB 3a LOTOBOPOM, K
cybOporanis, mecis Ta intepuecis. [Ipore, y chepi cimeiinnx mpa-
BOBIIHOCHH TIEPEXiJl TPaB 33 TaKUM JOTOBOPOM, YKIAJCHUM MiX
TIOZIPYAOKAM, TIOB’S3YEThCA 3 MeXaHi3MaMi MPaBOHACTYIHHIITBA
TaKoK y cuity psmoi BkasiBku cT. 66 CK Yipaiuu, Akio mae micie
TPaBOHACTYITHUITBO LIO/I0 TPaB Ha YACTKY B TPaBi.

BonHouac 1oroip mpo mopsiioK BOJOAIHHA Ta KOPUCTYBAHHS
CITUTBHEM HEPYXOMIM Mai{HOM He3aleKHO Bil TOTO, YKIa/ICHHI BiH
y MeXKax BiIHOCHH CITLTBHOI CyMiCHOI a00 CITLTBHOT 4acTKOBOI BITac-
HOCTI, CTBOPFOE MOXUTHBOCTI HATIICHHS CITIBBIACHUKOM {HIIAX 0Ci0
OKPEMUMHU [IPAaBOMOYHOCTSMH CTOCOBHO PEAIbHIX YaCTOK, 3a/IiLia-
FOUNCh TIPH [IHOMY BI/INOBI/IAMIbHAM 33 BUKOHAHHS IOTOBOPY TepeNt
IHIIMMH CTIBBACHIKAMHU. Taka KOHCTPYKIIiS He BUMArae MOrojKeH-
Hs IHIIMX CIBBIACHKKIB, SKIIO IHIIE HE nepe;[6aqu0 ymoBamH
JIOTOBODY, 1 1a€ 3MOTY HABITh CIIBBACHNKY NPH CIILIbHIi CyMiCHIl
BIIACHOCTI [1EPE/IATH B KODHCTYBAHHS PeatbHy YacTky O3 ii BHaity B
HaTypi if 0e3 BU3HAYCHHS YaCTOK Y MPaBi Ha CIUIbHE MaHO.
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Crasuukuii B. A. FOpuanuyeckue MexaHu3Mbl pacnpo-
CTpaHeHHUsl YCJIOBHUI 10r0BOPa KOHKPETHOTO MOJIL30BAHUSI
o01ieil HeIBMKMMOCTBIO HA TPEThUX JINI

AnHotanus. CTaTbs MOCBAIIEHA HCCICIOBAHUIO OPU-
JIMYECKAX MEXaHM3MOB Iepexo/ia MpaB U 00s3aHHOCTEH co0-
CTBCHHHKA O0IIEr0 HEJABMKMMOTO UMYIIECTBA IO JIOTOBOPY O
TOPSIIIKE BIAJCHUS M TIOJIb30BAHUS M K MPUOOPETATENIO Mpa-
Ba COOCTBEHHOCTH Ha JIONIO B TAKOI HEJBUXKUMOCTH U PACIIPO-
CTpaHCHHs YCIOBHUI JJOTOBOPA Ha JIHII, KOTOPBIC MOJyYaroT B
0JIb30BAaHKE €€ PEaIbHBIC JIONH.

KuarwueBble cjioBa: HEABMKHUMOCTH, 00IIas COOCTBEH-
HOCTb, KOHKPETHOE TI0JIb30BAHUE, OPSIIOK MOJIb30BaHMS, Bia-
JICHHE, PEKUM.

Stavitskiy V. Legal mechanisms of dissemination of
agreement on specific use of joint immovable property to
third persons

Summary. The article is devoted to the research of le-
gal mechanisms of transfer of co-owners rights and duties in
agreement on possession and use of joint immovable property
to acquirer of ownership on a share in such property as well
as mechanism of propagation of agreement conditions on per-
sons, who get real shares in such immovable property for use.

Key words: immovable property, joint property, specific
use, order of use, possession, regime.
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