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A. Ovchinnikova

Doctor of Art Criticism, Professor,
Dean of the Faculty of Art and Design,
International Humanitarian University

PHILOSOPHICAL INTERPRETATION
OF LEGAL CULTURE

Legal culture from the perspective of
philosophical approach is presented as a
kind of perfect sphere, as a model that
combines all the positive things that ben-
efit the legal development of the society.
Moreover, it is important to emphasize
that from the perspective of representa-
tives of the philosophical approach to le-
gal culture, it appears as a phenomenon
that is much broader than law.

In general, philosophical approach to
legal culture has a number of undoubt-
ed positive traits. First of all, it directly
connects the legal culture with the gen-
eral context of culture, thus including
the whole legal sphere into the system
of values developed and transmitted by
community. In this case, an indication
of the normative legal culture where it

must meet some criteria (these can be
the ideas of freedom, human rights, jus-
tice, or collectivism, traditionalism, se-
curity, etc.) should be associated rather
with the desire of representatives of this
approach to mark some baselines, dotted
lines, focusing on which the post-Soviet
transitional society will be able to find its
way to the law. At the same time, the iso-
lation of the legal culture from the real
law, its closeness in itself, appeal to the
proper without regard to being, as well
as a certain degree of Eurocentrism and
subject-centrism show key deficiencies
of philosophical approach. Legal cul-
ture, instead of being seen as the core of
modern law, its spiritual center, becomes
only a set of truths that are too abstract to
claim to be a reality.
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T. Protsenko
Doctor of Law Sciences, Professor,
Chief of State Research Institute

of the Ministry of Internal Affairs of Ukraine

O. Selezniova

Candidate of Law Sciences, Associate Professor,

Associate Professor at the Department
of Civil Law Disciplines,
Law Faculty,

Private Higher Educational Institution “Bukovina University”

POSITIVES AND NEGATIVES OF THE
INFORMATION SOCIETY: A VIEW FROM THE
STANDPOINT OF PHILOSOPHY

The article highlighted the positive as-
pects of the information society. They are:
free access to all information that is not
public or other secret, the possibility of
free communication between people from
different countries in real time, change of
forms of work, the possibility of self-re-
alization. Information society gave man-
kind a new world with a wide range of
activities and opportunities, whereby man
got the ability to lead an active life, with-
out leaving computer (phone).

However, the information society has
some inherent disadvantages. Techno-
logical advances gave mankind not only
physical diseases (obesity, less physical
activity), but also mental ones. Another

problem of the information society is a
glut of information. A significant prob-
lem for society creates and misinforma-
tion which a person inevitably faces and
in ignorance uses unverified informa-
tion, which may carry a significant risk
to health and even life.

However, it is necessary to stipulate
that legal regulation of proper informa-
tion and other relationships that arise,
change and terminate in the information
society, can not solve these problems, but
at least can mitigate the negative impacts
of the information society. The leading
role in this regulation should play infor-
mation law that will provide specialized
regulation of information relations.
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A. Zaitseva
Candidate of Culturology,
Dean of Law Faculty,

Kyiv National University of Culture and Arts

MEDIA CULTURE AND LAW:
LIMITS AND ASPECTS OF INTERACTION

The article is devoted to research of
the aspects of interaction of such com-
plex phenomena of modern society as
media culture and law. Author refers to
the study of forms and limits of mutu-
al influence of mentioned phenomena
based on analysis of their components.
Referring to exploration of the phenom-
enon of media culture, the author pays
special attention to the study of the defi-
nition characterizing those facts. Com-
parison of different points of view on
this subject suggests that media culture
can be represented as a special type of
culture of information society, as part of
general culture, covering books, news-
papers, magazines, films and television,
radio and Internet resources.

The attention is paid to research of
media culture as information and so-
cial space, which is constantly expand-
ing and growing thanks to the Internet.
The above is confirmed by such terms
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as “social networks”, “information so-
ciety” and others. Media culture is an
occurrence of modern cultural theory,
introduced to identify the specific type
of cultural information society. At the
same time it is indicated that compo-
nents that make up media culture are
rather vague and uncertain and require
investigation.

This article 1s devoted to detailed
analysis of the interaction of media cul-
ture and law. The author emphasizes that
law as well as culture is a product of hu-
man activity, which aims to streamline
relations in society. The interaction of
the aforementioned phenomena is caused
by the determination of rules of conduct
in society based on law, the formation of
which is undergoing significant impact
of media culture. The above is confirmed
by the fact that each historical period,
characterized by peculiar culture, has its
inherent characteristics of law.
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A. Romanova

Candidate of Law Sciences, Associate Professor,

Associate Professor at the Department
of Theory and Philosophy of Law,

Institute of Jurisprudence and Psychology,

National University “Lviv Polytechnic”

LAWFUL HUMAN ACTIVITY

One of the important features of the
modern stage of the society development
is the growth of the social human activity.
Man actively comes in contact with the
outside world: he analyzes the surround-
ing reality, recognizes the moral and le-
gal rules of behaviour, social and cultural
values formed in this society. Knowing
the laws of social development man in-
fluences the surrounding reality. Society
and man are interdependent phenomena
that exist only in the inseparable unity.

Human behavior is a form of mani-
festation of man’s activity. Moral values
are embodied in human activity; they de-
fine the character of human behaviour.
Real actions can have a positive and a
negative goal, socially useful and asocial
direction.

People needs enforce to real activity.
Before becoming a motivating force of
the activity an objective need must pass
through the human consciousness; ap-

pear in it; and there should be the process
of awareness.

Social and lawful activity of man is
not an innate ability, a peculiarity; it is an
individual, specific feature of each per-
son, an impact of the social life.

Social and lawful activity is a cre-
ative, harmonious and sublime attitude
of man to his rights and obligations. It
1s the antithesis of the passive, indiffer-
ent attitude to the interests of the society.
Moral, ethical norms stimulate social and
legitimate human activity. At the same
time providing material, political, spiri-
tual and objective conditions for the so-
cial human activity today there is a task
of forming such internal settings of the
person that lead to his/her perception of
the interests of the society as own, to real
activity aimed at achieving both person-
al and public goals which will contribute
to natural and legal harmonization of the
society.
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O. Maksymiuk

Candidate of Law Sciences,

Associate Professor at the Department
of Philosophy and Theory of Law,
Law Faculty,

Yuriy Fedkovych Chernivtsi National University

L. Toronchuk

Candidate of Law Sciences,

Associate Professor at the Department
of Philosophy and Theory of Law,
Law Faculty,

Yuriy Fedkovych Chernivtsi National University

SOME AXIOLOGICAL ASPECTS OF THE
FUNCTUIONS OF CRIMINAL LIABILITY

The axiological ground of the con-
cept of criminal liability or its func-
tions 1s relevant, because, in fact, the
juristically positivistic doctrine keeps
dominating (it is one of the manifes-
tations of the value crisis). Though the
positivistic jurisprudence hides be-
hind the formal equality (e.g. in court),
equal accessibility to qualified legal as-
sistance, etc., it 1s focused on the em-
pirical values, the recognition of any
success, even if it is unjust, if there is
no formal conflict with legal regula-
tions. This pragmatic, value-neutral or
even nihilistic jurisprudence represents
law as the special legal instrument de-
signed to service the political ambi-
tions, business, but it deletes law as the
high spiritual phenomenon that brings
timeless, universal principles.

In order to reveal the axiological
aspects of the functions of criminal
liability, it is necessary to clarify the
value content of the functions of legal
liability.

Legal liability is revealed due to its
functions, through its social purpose
and goal. That is, the functions of le-

gal liability are determined by its aim,
purpose, the objective regularities of
social development, the processes of
state building and law-making. Each
function of legal liability corresponds
to a certain goal, which is set by a state;
in this case legal liability is one of the
means to achieve it.

Characterizing the axiological as-
pects of the functions of criminal li-
ability, it is necessary to resume that
criminal liability is central to the kinds
of legal liability system and it aims
at ensuring law and order in society
and at using measures of negative and
compulsory nature to persons — mem-
bers of society who have committed
crimes. This is the first point. Second-
ly, the criminal liability has the state
and power value, which describes it as
being derived from a state, represent-
ed and by its authorities, which have
the empowerments fixed in the law.
Thirdly, the criminal liability has pun-
ishing value, as it allows, with the help
of penalties, to correct and prevent fur-
ther commissions of offenses by per-
sons who committed them in the past.

8
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Fourthly, the criminal liability has the
restoring value which identifies it as
the mean to restore the violated rights
of victims of crime.

In general, the axiology in criminal
law is intended to determine the ideal

values of criminal law, on the one hand,
and to ascertain the real social values
of the criminal law — on the other. This
approach will improve the criminal
law and make it more effective, more
“working” and the most relevant.
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R. Hurak
Candidate of Law Sciences,

Associate Professor at the Department of Criminal and Civil Law,
Private Higher Educational Establishment “European University”

ANALYSIS OF THE POLITICAL
AND LEGAL DOCTRINES IN THE ANCIENT EAST

The purpose of this paper is to analyze
the political and legal doctrines of the An-
cient East, as well as define the theoretical
value of these doctrines in the develop-
ment of legal education. It was determined
that the state legal thought in China ap-
peared in the period of Shang-Yin civi-
lization, which was formed in the valley
of the River Huang He in the fourteenth
and thirteenth centuries BC. It is estab-
lished that the ethical and political tenets
of Confucianism and political and legal
concept of Legalism formed a traditional
Chinese thinking, laid the foundations of
the mechanism for law enforcement. The
common feature of these two schools was
their political orientation — the desire to

organize life in Chinese society on “ratio-
nal”, “fair” basis. However, understand-
ing of these principles was different. The
author emphasizes that thinking about the
natural origin of law was at first found in
Taoism — the philosophical doctrine of the
universe and of human society. Already in
ancient China, we see a clear orientation of
legal consciousness and political culture
towards the norms of natural law (Book of
Documents (Shujing)) — the idea, which
only germinated in ancient Egypt. Basic
principles of natural law as natural human
equality, the right to exercise the needs in
freedom were embodied in the teachings
of Zoroaster, Buddhists, Taoists.

10
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L. Zelenko
Candidate of Law Sciences,

Associate Professor at the Department of Constitutional,

Administrative and Economic Law,

Kirovohrad Institute of State and Municipal Administration,

Classic Private University

CONCEPTS AND APPROACHES TO
CLASSIFICATION OF PRESUMPTIONS

The article aims to research the va-
riety of approaches to the classification
of legal presumptions. The author ana-
lyzed the classification of presumptions.
The author paid attention to the flaws and
positive aspects of the proposed classifi-
cation and value of such a classification
of presumptions for legal science and
practice. Background of the research is
the presumption that a specific legal form
is not only inherent in the legislation of
Ukraine, but also in other legal systems
of today. In recent decades, interest of
legislators in the legislative instrument is
steadily increasing. Presumption can in-
creasingly be found in civil, tax, admin-
istrative, criminal, civil procedural law
and other areas of law.

Also conclusions are made that the
basis for the classification should be an
essential feature that is crucial for a giv-
en group of facts, phenomena so that it

affects and defines all other features of
this group of facts, phenomena. These
signs for classification, which determine
the nature of the phenomena studied are
consolidation of presumptions in the law,
or their property of being a natural logical
consequence of the law, or have quality
of disputability to contain final conclu-
sions, be a basis for resolution of the case
essentially or regulate the use of the law.
These most essential features of the clas-
sification ensure the stability of place for
every presumption and determine all the
other features. Irregular reasons are not
classification in its scientific sense, but
are the bases of the division, which is es-
sential for any practical purpose. There-
fore, we believe that the emergence of
new classifications of presumptions may
lead to more complicated understanding
of the nature of this phenomenon and its
use in legal practice.

11
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L. Polonka
Candidate of Law Sciences,

Senior Lecturer at the Department of Civil Law Disciplines,
Private Higher Educational Institution “Bukovina University”

GENESIS OF NATURE OF LEGAL CONDUCT
AND PROPOSALS FOR THE CONCEPT

The article 1s devoted to theoretical
legal analysis of the genesis of under-
standing the concept of legal conduct,
which is proposed to be subdivided into
two areas: primary-historical and mod-
ern. The essential features of understand-
ing the concept of legal conduct before
and during Ukraine’s independence are
studied. Using the method of compara-
tive review we compared works of mod-
ern Ukrainian and Russian scholars in
the context of understanding this catego-
ry. Author’s concept of legal conduct is
provided.

After analyzing the literature, we
identified two main areas of understand-
ing legal conduct. The first is prima-

ry-historical trend that characterizes sci-
entific doctrine on the definition of legal
conduct before Ukraine became indepen-
dent. The representatives of this trend
support the regulative concept of legal
thinking, which defines the legal con-
duct as behavior regulated by means of
the rule of law. The second is a modern
trend in understanding of legal behavior,
covering modern scientific approaches of
Ukrainian and Russian scholars. We used
the method of comparative studies and
concluded that the concept of legal con-
duct has not significantly changed: since
the first attempts to interpret it, scholars
only improved this category and enriched
it with important characteristics.

12
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I. Yasynouvskyi

Judge,

Poltava District Administrative Court,
Degree Seeking Applicant,

Department of Theory and History of State and Law,

National University of Ostroh Academy

HISTORICAL ASPECT OF DEVELOPMENT
OF THE INSTITUTE OF MEDIATION
AND CURRENT TRENDS OF ITS DEVELOPMENT

The article examines mediation as
one of the alternative methods of solving
legal conflicts. The historical aspect of
the emergence of the institute of medi-
ation is analyzed. In general, the concil-
iation proceedings, which include medi-
ation, have gone through long evolution
and were applied differently in different
historical circumstances and regarding
different people. History of conflict reso-
lution is a history of changing of its three
main forms: violent (anti-legal), judicial
(through coercive restoration of violated
right in court), and conciliation.

In the history of Ukraine it is also
possible to identify trends related to
non-judicial means of dispute resolution.
Thus, in Zaporizhian Sich important
gatherings, including the ones of the mil-
itary council took place in a circle. Dis-
cussions of the circle continued until the
community came to a consensus accept-
able to all its members. In XV-XVI cen-
turies in Ruthenian Voivodeship existed
common procedures of “amicable recon-

ciliation” with the umpire, who used to
resolve conflicts between nobles.

It was determined that in its mod-
ern sense mediation began to develop in
the second half of the twentieth century.
Especially in countries of Anglo-Ameri-
can legal system — USA, Australia, UK,
and later it gradually began to spread to
other countries.

There are new models of effective
mediation.

Now the terms of the settlement of
the dispute are based on the interests of
the parties. Most researchers and lawyers
believe that the purpose of the concilia-
tion procedure is not justice or material
truth, but the feasibility, benefits for the
parties to the dispute.

Modern mediation is a structured pro-
cess that has certain rules. Mediation is a
procedure where a mediator who does not
have the authority of the judiciary, facili-
tates interaction between the parties to the
conflict in order to create conditions for
the parties to solve their conflict.

13
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L. Bachynska
Lecturer,

Luviv Cooperative College of Economics and Law

THE POSITION OF THE CATHOLIC CHURCH
ON BIOETHICAL PROBLEMS OF ABORTION
AND EUTHANASIA: PHILOSOPHICAL
AND LEGAL THINKING

The Catholic Church closely moni-
tors all processes and scientific discov-
eries in modern medicine. The result
of such researches is a large number of
documents, reports, books and articles
that represent the official position of the
Church on issues that are at the inter-
section of science and morality, namely
bioethical issues. Bioethics concerns im-
portant anthropological issues and values
and 1s the subject of special attention of
the Catholic Church.

Catholics defines human life as the
highest social value, and therefore it must
be properly protected by state mecha-
nism. Human life as the highest priority
should be guaranteed by positive law, re-
gardless of person being born or unborn,
sick or healthy, socially active or one that
needs to be protected by the state.

Secularization, which finds frequent
expression in recent years resulting in

14

loss of understanding of the value of hu-
man life, leads to the legalization of abor-
tion and euthanasia, which is contrary to
morals. Now there is an obvious need in
monitoring of all processes in modern
medicine by the Catholic Church, be-
cause the latest scientific developments
in this area are often close to the edge of
acceptable and ethical. Any interference
into the natural processes of the human
body according to the Church must first
of all be guided by respect for human life
and dignity.

The Catholic Church protects the
life and dignity, regardless of their
health condition, age or stage of devel-
opment.

The article deals with official docu-
ments of Church on bioethical issues of
abortion and euthanasia highlighting its
strong position which completely rejects
the possibility of their implementation.
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I. Mokin

FEATURES OF NEGATIVE SIDE OF LEGAL LIFE IN
UKRAINE IN TIMES OF REVOLUTION OF 1917-1921

Ukrainian society and its public and
legal institutions are in the state of tran-
sition from post-totalitarianism to de-
mocracy with a market economy and
rule of law. There is a grounded parallel
between the Revolution of Dignity and
War for Independence of 2013-2014 and
political and legal situation in Ukraine of
1917-1921. In order to prevent repetition
of negative outcome as a hundred years
ago, it is necessary to adequately analyze
historical events.

During the revolutionary process of
1917-1918 except for crimes against
persons and property, the most common
type of offense was desertion, which in
most cases was almost unpunished ac-
cording to criminal law. Deserters were
given a chance to atone at the front line.
In many cases, they created regiments
on their own in places of concourse with
the purpose not to move to the front.

Deserters could not be the driving force
of the revolution, as it was quite clearly
showed by regiment named after Pol-
ubotok.

Bolshevik terror against property
classes with social and political slogans
was actually nothing more than rampant
of uncontrolled crime, sanctioned by au-
thorities. During the Bolshevik terror in
January-March 1918 in Ukraine the con-
cept of the rule of law was almost gone.
This period was characterized by the
maximum number of crimes against per-
sons and property.

The counter-revolution in Ukraine
was “brought on German bayonets” and
caused a widespread attempt to bring or-
der and restore legality in the country by
the German and Austro-Hungarian mil-
itary law, drumhead courts-martial and
non-judicial punishment in the form of
contributions.

15
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Assistant Lecturer,

Department of Legal Studies,

Vinnytsia National Agrarian University

LEGAL REGULATION OF SANATORIUM
AND SPA TREATMENT IN THE USSR IN THE 1920S

The article deals with the legal frame-
work of spa facilities in the provision
of medical care in USSR in the 1920s.
The author argues that sanatorium and
spa treatment was an integral part of
the health care system. To ensure public
health care by the state, all sanatoriums
and resorts were nationalized. In addi-
tion to medical condition, a prerequisite
for referral to the aforementioned facili-
ties was passing social selection, carried
out by insurance agencies and unions,
which ensured Bolshevik class approach
to medical care.

The difficult financial situation of the
state in the transition to market princi-
ples in the economy has forced state and
party leadership to decide on creation of
sanatorium and spa facilities funded by
insurance agencies and unions. Closing
up of new economic policy negatively

16

influenced sanatorium campaigns during
the showed activation of social insurance
in this area. However, the reduction in
funding due to the rising budget deficit
and social insurance due to a lack of cen-
tralized distribution of insurance funds
led to the failure of tasks implementation
and adversely affected the quality of ser-
vice.

With the phasing out of the new eco-
nomic policy enhanced class positions in
sanatorium and spa industry, which re-
sulted in the establishment of standards
of care for different social groups and
provision of benefits to insured industrial
areas. Due to the increasing number of
industrial proletariat in the moderniza-
tion of the economy, the authorities had
taken a course to expand the simpler and
less costly forms of mass prophylaxis and
participation in the distribution of costs.
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R. Haliuk

Degree Seeking Applicant,
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Odessa I.1. Mechnikov National University

LAW INTERPRETATION BY COURTS
OF SPECIAL JURISDICTION AS A FORM
OF SYSTEMATIZATION OF UKRAINIAN LAW

Interpretation is clarification of the
content of regulation that comes from
certain individuals and agencies and has
auxiliary adaptive value for the appropri-
ate use of standards in specific situations.

The types of interpretation in this
context are formal and informal inter-
pretation. They vary according to four
criteria: 1) by the subjects of interpre-
tation; 2) by legally binding effect for
executors; 3) by the form of expression
of interpretation; 4) by the elements of
legal regulation of limits and procedures
of execution.

The official interpretation of the
Constitution and laws of Ukraine by the
Constitutional Court of Ukraine can be
viewed in two ways: as activities for
clarification and official interpretation of
the Constitution and laws of Ukraine to
overcome the ambiguity of their under-
standing; as a result of these activities,

1.e. acts of official interpretation.

The official interpretation of the Con-
stitution and laws of Ukraine by the Con-
stitutional Court of Ukraine is carried out
within the statutory procedures and on
the basis of known scientific techniques
and methods.

The official interpretation might be
regulative and casual.

Regulative interpretation is provided
by authorities and specially authorized
officials; it is applied to all cases stipu-
lated by regulation; it is referred to when
there is a need for additional clarification
of the rule issued earlier or its separate
provisions; these explanations are cer-
tainly required in the application of law
and are enforceable.

In the legal system of modern Ukraine
there are three types of regulative inter-
pretation: constitutional, legal and au-
thentic.

17
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I. Drobush

Candidate of Law Sciences, Associate Professor,
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V.M. Koretsky Institute of State and Law

of the National Academy of Sciences of Ukraine

STAROSTA AS A NEW ORGANIZATIONAL
FORM OF LOCAL SELF-GOVERNMENT
AND ITS PARTICIPATION
IN THE IMPLEMENTATION OF SOCIAL FUNCTION

The article exposes an old municipal
legal institute of starosta, who has to rep-
resent the interests of the inhabitants of
the areas formed by united local commu-
nities and geographically remote from
the representative body of local self-gov-
ernment.

Starosta will appropriately repre-
sent their interests in the relevant bod-
ies to convey to the head, the executive
committee of MPs about pressing social
needs and will monitor the implementa-
tion of the decisions taken in the interests
of the community and bring them to the
attention of people. Thus, starosta will
not only represent the interests of the in-

habitants of the settlement in the execu-
tive council of the community, but also
will provide residents with intermedi-
ary administrative services of executive
council of the community, will promote
intensification of activities aimed at im-
plementing social function.

The author believes that it is necessary
to legally consolidate powers of starosta
to monitor the observance of the rights
and legitimate interests of the inhabitants
of unit in the field of environmental pro-
tection, law enforcement, social protec-
tion, in the field of housing, municipal
services, in the area of the right to work,
the right to health care and other areas.
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FEATURES OF PROTECTION OF HUMAN
AND CIVIL RIGHTS BY THE BODIES
OF CONSTITUTIONAL JUSTICE IN UKRAINE
AND THE REPUBLIC OF POLAND

This article explores the legal regula-
tion of constitutional rights and freedoms
of man and the citizen by the bodies of
constitutional justice in Ukraine and the
Republic of Poland. The features of the
implementation of policy of the Consti-
tutional Court of Ukraine and the Con-
stitutional Tribunal of Poland aimed at
protecting and ensuring the rights and
freedoms of man and the citizen are de-
fined.

It is noted that the Constitutional
Court of Ukraine and the Constitutional
Tribunal of Poland play important role in
the mechanism of human and civil rights
protection in these countries.

It is defined that the Constitutional
Court of Ukraine and the Constitution-
al Tribunal protect directly or indirectly
the constitutional human and civil rights.
However, the possibilities of Constitu-
tional Court of Ukraine in this sphere are

quite limited, as the legislation sets high
standards concerning the grounds and
procedure of constitutional appeal to the
body of constitutional justice.

The solution to this problem is the
introduction of the constitutional com-
plaint institute in Ukraine to be an effec-
tive measure ensuring the rights and free-
doms of individuals and legal persons.

It is indicated that the experience of
the constitutional complaint functioning
in the Republic of Poland can be useful
both in the overall process of amending
the constitutional law of Ukraine for in-
troduction of a constitutional complaint,
and in the subsequent practice of the Con-
stitutional Court of Ukraine. The study
of the functioning of the constitutional
complaint in the Republic of Poland will
help to create the concrete proposals for
the implementation of this institute of
law in Ukraine.
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PROBLEMS OF ADOPTION AND REGISTRATION
OF MUNICIPAL CHARTERS IN UKRAINE

Nowadays in Ukraine only some ter-
ritorial communities (municipal commu-
nities) have their own municipal char-
ters. The Law of Ukraine “On Local
Self-Government in Ukraine” allows the
municipal councils to adopt such char-
ters, though it is not obligatory. The paper
proposes a binding decision to establish
the municipal charter for each territorial
community.

The author thinks it is reasonable
to make the municipal councils respon-
sible for the adoption of the municipal
charters, as these councils are the rep-
resentative bodies of the local commu-
nities. In the article the second way of
the municipal charter’s adoption through
the local referendum is analyzed. How-

ever, the current situation in Ukrainian
legislation makes it rather difficult. The
problem is that there is only the law of
Ukraine on state referendums, not on lo-
cal ones. Thus, at first the legislation on
referendum has to be changed, and only
after that — the legislation on the munic-
ipal charters. Thus, for now the munic-
ipal councils seems to be the only one
affordable and available option to adopt
the local charter. It might be fruitful to
introduce a special procedure of such a
charter’s adoption.

The author argues it will be produc-
tive to cancel the state registration of
charters of the local communities.

Also this article suggests making
some terminology improvements.
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THE SUBJECT OF PROTECTION
OF POLICING ACTIVITY OF STATE

The scientific article focuses on the
need to study public order as a subject of
policing activity of state. The author in-
vestigates features of activities of inter-
nal affairs bodies to ensure public order
and determine ways, means and methods
of operation, which involves the need
to identify the nature of public order.
Background of research is the fact that
provision of the proper social order that
meets the requirements of the modern
period is one of the functions of the state.
In its implementation an important role
belongs to bodies of internal affairs, the
main goal of which, according to their le-
gal status, is protection of public order in
the country.

The purpose of this paper is to deter-
mine the characteristics of the activities
of bodies of internal affairs to ensure
public order.

It is concluded that public order is a
versatile and extensive category that re-
quires full and thorough investigation.
The magnitude of the sphere of public
order is also reflected in its hidden con-
nection with many other areas of public
relations: with internal labor regulations
in enterprises and institutions, with fam-
ily life and leisure of citizens. Low labor
and corporate discipline, immoral atmo-
sphere in the family adversely affect pub-
lic order, often serving the main causes
of offenses in public places.
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THE PROCEDURES OF ACCEPTANCE
AND REALIZATION OF THE ADMINISTRATIVE
DECISIONS IN THE HIGHER EDUCATION SPHERE

Modern processes of democratization
of public relations and decentralization
of the government significantly affect the
character and content of administration
of executive bodies and local authorities
in the field of higher education.

The purpose of the article is to ana-
lyze the procedure of decision-making
and implementation of decisions in high-
er education, which involves definition
of the essence of the concept “adminis-
trative decision”, consideration of types
of administrative decisions in higher ed-
ucation, elucidation of the structure of
this procedure and content of its individ-
ual elements.

The article states that the principles
that are fundamental for the development
and implementation of administrative
decisions in the field of higher education
include: principles of scientific validity,
commitment, reality, competence, ef-
fectiveness, timeliness, objectivity, con-
sistency, clarity, regulation of decisions,
optimal allocation of functional respon-
sibilities of administrative staff, rational
delegation of authority and responsibili-
ty, and others.

Today there are distinguished the fol-
lowing stages of the procedure of mak-
ing administrative decisions: problem
definition, problem selection, creation of
information model of the problem situa-
tion, building a conceptual model of the
24

problem situation, solutions to problems.

It is noted that the administrative de-
cision in higher education is a key ele-
ment of administration by authorities and
local self-governments aimed at solving
specific educational problems by deter-
mining the most effective course of ac-
tion to achieve the goal. Administrative
decisions in higher education can be
classified by such grounds as the level
of management hierarchy, the level of
binding decisions, time, the number of
participants; functional and administra-
tive content; causes; development meth-
ods and others. The main elements of
the procedure of making administrative
decision in the field of higher education
include: the stage of preparation of the
decision, the main steps of which are
acquisition and analysis of information;
identification and analysis of the prob-
lem; prediction of the situation devel-
opment; stage of development and mak-
ing decision, the basic steps of which
include: setting goals (priorities); de-
velopment of alternative administrative
decisions; selection and adoption of the
best administrative decision; stage of im-
plementation of administrative decision,
the basic steps of which are: organization
of implementation of administrative de-
cision; managing the implementation of
the decision; evaluation of the results of
administrative decision.
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LEGAL AND ORGANIZATIONAL PROBLEMS
OF MAN-CAUSED (TECHNOLOGICAL)
AND NUCLEAR TERRORISM COUNTERACTION
AND THEIR SOLUTIONS

This article analyzes the legal and or-
ganizational problems of technology-re-
lated safety and protection of the critical
infrastructure of the state in terms of mili-
tary and terrorist threats, security sector re-
form and defense and improvement of the
efficiency of civil protection in Ukraine,
taking into account the specifics of its im-
plementation in terms of counter-terror-
ism operations. We investigate the state of
the legal regulation of technology-related
safety issues of cooperation in this area.

Factors that influence the level of ter-
rorist threat are functioning in Ukraine
facilities under high-risk of sabotage and
the poor level of physical protection of
these objects.

Summarizing the above, we note
that the legal regulation in the sphere
of technology-related safety and com-
bating technological terrorism has ba-
sically the overall strategy. There is
need for immediate adjustment of leg-
islation in this area, taking into account
fundamental changes in the nature of
threats of military and terrorist nature,
turning them from potential into total-
ly real. Providing technology-related
safety and protection of critical infra-
structure should be a priority of the
policy of national security, because
the consequences of terrorist acts can
threaten the lives and health of mil-
lions of people.
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FOUNDATIONS OF THE FORMATION OF THE
CONCEPT OF PUBLIC ADMINISTRATION OF
UKRAINE BASED ON EUROPEAN PRINCIPLES

Today in Ukraine takes place a series
of reforms aimed at bringing the public
administration and regulatory support
of functioning of public administration
in line with European standards. How-
ever, their successful implementation is
hindered by numerous problems caused
by irrational organization and content of
administrative reform, including a vague
understanding and ignoring of Europe-
an practice in this area. Therefore, in our
view, effective implementation of Euro-
pean integration policy and implementa-
tion of the concept of public administra-
tion in Ukraine as part of approximation
of the legal system of Ukraine to the EU
legal system, above all, should facilitate
borrowing of the relevant European ex-
perience. In this respect, it is important to
study understanding of the nature of pub-
lic administration in the light of European
legislation.

With this in mind, there are several
important features of public administra-
tion according to EU law:

— the concept of public administration
covers public authorities at various levels,
other public institutions, as well as sub-
jects of delegated powers;

— recognition by certain persons or in-

stitutions of the legal status of public ad-
ministration is directly linked to the per-
formance of public functions of the state;

— attribution of certain persons to the
subjects of public administration, and thus
fulfilment of the tasks and functions of the
state by them is possible only if this is pro-
vided and regulated by state regulations.

Thus, on the basis of European legis-
lation and taking into account the features
of national legal systems, public adminis-
tration can be understood as legal subjects,
which on the basis or national regulations
or administrative acts (contracts) on dele-
gation of powers perform public functions
of the state or local importance thus ex-
ercising their own or delegated powers in
the field of administration.

Thus, the formation of the concept
of public administration in Ukraine must
necessarily take place based on the Eu-
ropean understanding of the practice of
public administration, the European expe-
rience of building the system of public ad-
ministration, practical errors in the course
of implementation of administrative re-
form in order to prevent their recurrence,
and certainly focusing on the need to ad-
dress the issues unresolved by measures
previously employed by the government.
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CONCERNING THE QUESTION OF COMPOSITION
OF THE PROCEDURAL TAX REGIME

In this article the author considered
the regulations of the Tax Code and sci-
entific works dedicated to the elements
of composition of the procedural tax
regime. On the basis of their analysis
the author offered an approach accord-
ing to which each of tax procedures has
its own features, which find the reflec-
tion in the regime of such procedure,
which, being an aggregate of require-
ments, ensures the whole process of its
realization. With this regard, the ele-
ments of procedural tax regime are re-
gimes of each of tax procedures carried
out within the limits of tax law, simul-
taneously being a basis for formation
of structural constituents of procedural
regime.

Taking into account the indicated,
the article also represents the author’s
vision of composition of the procedural
tax regime made up on the basis of its
basic descriptions. The procedural tax
regime includes:

— general regime, which embodies
the regime for tax procedures which
touch all without an exception proce-
dural tax relationships;

— special regime — determines the
regimes of tax procedures for separate
tax payments;

— special regime — sets the special
regimes of tax procedures, which de-
termine the features of procedural rela-
tions in certain legally defined terms or
for individual taxpayers.

Thus, every tax procedure within the
limits of the indicated regimes can be
characterized by its own procedural re-
gime, which does not contradict to pro-
cedural tax regime in general but deter-
mines the features of realization of one
or another separate procedure. Their due
legislative regulation must contribute to a
clearness and unambiguity of realization
of procedural tax relations and to forma-
tion of the unique integral tax process
both at theoretical level, and in practice.
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ON THE ISSUE OF FORMATION OF POSITIVE
IMAGE OF THE STATE FISCAL SERVICE
OF UKRAINE IN MODERN CONDITIONS

The article is devoted to the pecu-
liarities of the issue of formation of pos-
itive image of the State Fiscal Service of
Ukraine. With regard to the modern state
reform, the image of the State Fiscal Ser-
vice is essential to reform fiscal relations
in the country, as well as to build dem-
ocratic and legal relations between the
state and individuals and legal entities.
Background is that one of the import-
ant aspects of the overall perception and
evaluation of public body is the impres-
sion that it produces, or its image. The
tasks of “reorganization” of awareness
deformed by totalitarian society, creation
of a positive image of the State Fiscal
Service, development of public loyalty
to taxmen are of particular relevance to-
day. Regardless of the wishes of both the
public authority and public relations spe-
cialists, image is an objective phenome-
non and it plays a significant role in the
assessment of any social phenomenon or
process.
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The article discloses features of cre-
ation of a positive image of the State
Fiscal Service of Ukraine. Relevance of
the article is determined by process of
in-depth innovation reform of the fiscal
system of the state.

The author concludes that people
are in a certain dependence on gov-
ernment. State organization, designed
to respect and monitor the implemen-
tation of the law, has a particular re-
sponsibility. Its major functional duty
is to inform citizens about their rights
and responsibilities. It is especially
important to consider that the same
organization provides services to the
public. This condition prevents a situa-
tion where the state organization feels
all-powerful and citizens — powerless.
In this case, it is important for the state
organization to remember that citizens
have rights as well as responsibilities.
And these rights should not be violated
under any circumstances.
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PERSONAL SECURITY GUARANTEE
OF AN ARMED MILITIA OFFICER:
TO THE QUESTION OF LEGAL
REGULATION IMPROVEMENT

The article presents a critical analysis
of the current legislation on militia regard-
ing the personal security guarantees for an
armed militia officer, taking into account
the results of generalization of judicial
practice in criminal cases. International
acts, which regulated the rules of conduct
of law enforcement bodies’ employees.

The aforesaid applies particularly to
the allocation of a separate article deter-
mining extreme cases, the onset of which
involves the deliberate use of firearms by
officers and procedures of application.
The separate part of this article may in-
clude provisions of Article 15-1 of the
Law of Ukraine “On Militia”. Allocation

of this article in that Law evidences the
attempts of legislator to present in detail
the procedures of the use of firearms in
extreme cases that can be identified as a
security guarantee, but in substance is a
specific reason. Title of the suggested ar-
ticle can be summarized as follows “Ex-
ceptional cases of firearms application
and the procedure of such application™.
The requirements, which should provide
prohibitions in course of application of
firearms, should be specified. The rel-
evant provisions can be allocated in a
separate article 15-2, the title of which
it is advisable to be amended as follows
“Prohibitions in firearms application”.
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THE LAW OF UKRAINE “ON THE HIGH COUNCIL
OF JUSTICE” AS THE LEGAL FRAMEWORK
OF THE HIGH COUNCIL OF JUSTICE
AND THE PERSPECTIVES FOR ITS
IMPROVEMENT, BASED
ON THE RECOMMENDATIONS
OF THE COUNCIL OF EUROPE

The specific provisions of the Law of
Ukraine “On the High Council of Justice”
and the Law of Ukraine “On the Judicial
System and Status of Judges” as the legal
framework of the High Council of Justice
have been analyzed in the article. Taking
into account the fact that the system of
temporary appointments still exists in
Ukraine, it is recommended for purposes
of the warranty term of office of judges
to consider the appointment indefinitely
as an extension of the first appointment if
the judge grants an objective, transparent
and pre-established criteria.

Ukrainian legislation attempts to es-
tablish criteria for the appointment of
judges at the legislative level, which were
welcomed by the Council of Europe. On
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the other hand, it appears that the mech-
anism of indefinite appointments, intro-
duced in Ukraine is extremely complex
and could be simplified.

Appeals and complaints received
from different sources can have a serious
impact on the length of tenure of judg-
es in the sense that they are taken into
account before their appointment to the
post permanently.

The perspectives for the improvement
of abovementioned legislation based on
the recommendations of the Council of
Europe have been investigated. The ap-
propriate recommendations for the re-
form, taking into account the best prac-
tices of European countries have been
provided.
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PUBLIC CONTROL IN THE OIL AND GAS SECTOR
IN UKRAINE: ISSUES OF LEGAL REGULATION

The article substantiates that
Ukrainian legislation does not provide
the complex mechanism that would de-
termine the subjects of the mechanism of
public control in the oil and gas sector
in Ukraine. Provided by the legislation
of Ukraine rights of citizens in the oil
and gas industry are to some extent frag-
mented, do not create a single clear sys-
tem and do not provide a sufficient level
of information about the state of affairs
in the oil and gas industry. That is why
it is necessary to amend the legislation
of Ukraine in order to secure an efficient
mechanism of public control in the oil
and gas sector of Ukraine.

The article notes that public con-
trol over the production and use of oil

and gas in Ukraine in terms of content
should include three elements: 1) ob-
tainment of the necessary information
related to the peculiarities of exploita-
tion of oil-and-gas bearing deposits, ex-
traction, transportation, storage and use
of oil, gas and their products; 2) anal-
ysis and assessment of information in
the oil and gas industry; 3) respond to
the identified rights violations related to
subjects of relations arising from geo-
logical exploration of oil-and-gas bear-
ing deposits, development of oil and gas
fields, oil and gas processing, storage,
transportation and sale of oil and gas
and petrochemical and gas products,
consumers of oil and gas as well as in-
dustry workers.
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“AN OFFICIAL” AND “A SERVICE PERSON”
IN PUBLIC ADMINISTRATION: PROBLEMS
OF DEFINITIONS IN THE LEGISLATION OF UKRAINE

The article is devoted to examination
of the notions “an official” and “a service
person” in administrative law science and
national legislation. The basic stages of
these notions are determined and charac-
terized.

This article analyzes the theoretical
principles of the differentiation of the
terms ““an official” and “a service person”.

The thesis discusses a term ““an official”
and “a service person” from doctrinal and
legal perspectives. As a result of a conduct-
ed research, the author formulates charac-
teristics of the terms “an official” and “‘a
service person” in public administration.

In new Law of Ukraine “On State
Service” there is no determined legal no-
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tion of “an official”. Significant attention
is paid to the problem of unification of
the notion “an official” in public admin-
istration and national legislation as well
as characterization of certain elements of
legal status of an official. The author in
this article focuses on peculiarities of the
notion “publics-service functions” and
authorities of an official in public admin-
istration.

On the basis of scientific theoretical
sources and effective legal regulations,
practically concerning legal consolida-
tion of notions “an official” and “a ser-
vice person”, the author attempts to de-
fine the ways of further improvement of
public service legislation in Ukraine.
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TO THE QUESTION ABOUT THE CONCEPT,
SIGNS AND CONSTITUENTS
OF NON-STATE FINANCIAL CONTROL

In the article the questions of coex-
istence of public financial relations and
such types of public financial control as
state and non-state control at the modern
stage of development are examined. At-
tention is focused on differentiating state
and non-state financial control, as at first
blush, it does not make any substantial
problem, because state control must be
carried out by the state and the persons
of the authorized bodies, and non-state
— by the proper non-state control struc-
tures. However the research shows that
it can be carried out also by legally au-
thorised non-state bodies and structures,
accordingly it is sufficiently difficult to
draw the line between state and non-state
financial control.

Using the stated hallmarks together
with the signs of non-state financial con-
trol it is possible to determine the follow-
ing features of such control: 1) activity
of legally authorised non-state bodies; 2)
control is carried out in financial sphere
which means that it embraced spheres
related to financial activity of both state
and non-state subjects, at the same time
control over state subjects is carried

out mainly as initiative non-state exter-
nal control or as public control through
the proper public organizations; 3) con-
centration on realization of control pro-
cedures within the limits of economic
entities or on the repeated (after state)
public inspection by the proper public
organizations; 4) the purpose of control
is maintenance and efficient use of finan-
cial resources of economic entities and
the state on the whole, with attachment
to the separate decentralizing funds.

Also on the basis of foregoing signs it
is offered to understand the concept of fi-
nancial control as an activity of non-state
public bodies, which carry it out on the ba-
sis of the proper plenary powers enshrined
in legislation, which engulfs the sphere of
relations concerning financial activity of
both state and non-state subjects, aimed
at realization of control procedures with-
in the limits of economic entities or at the
repeated (after state) public inspection by
the proper public organizations with the
purpose of maintenance and efficient use
of financial resources of economic entities
and the state in the context of separate de-
centralizing funds.

33



ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 10-2

V. Mykulets

Candidate of Law Sciences,
Senior Lecturer at the Department
of Criminal Law and Justice,

Academician Stepan Demianchuk International

University of Economics and Humanities

INFORMATIONAL AND LEGAL BASIS FOR ROAD
TRAFFIC SAFETY: INTERNATIONAL EXPERIENCE

The article analyzes the internation-
al experience to improve information
and legal principles of road safety, as
the appropriate level of road safety is an
important factor in public safety in any
country. Informational and legal support
of road traffic safety is an urgent prob-
lem not only in Ukraine but also in many
countries. As for the world experience,
the basis of information and legal sup-
port for road safety are the national strat-
egy, doctrine, concepts, programs, plans,
etc., which are implemented through
coordination and cooperation between
state agencies and the public. The author
conducts research of experience of indi-
vidual countries, efficiency of improving
road safety based on changing model to
improve the behavior of road users.

Proper implementation of these mod-
els depends largely on the extent of com-
pliance strictly required by society and
government. International experience
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shows that informing people about inno-
vation in traffic law relating to its secu-
rity, training of road users, information
about the work of public authorities,
both in social work and in education, use
of the television, radio, agitation in the
form of social advertising contribute to
the quality of the road traffic. Important
role is played by awareness of road users
on roads and road infrastructure, level of
roads equipment. Such information min-
imizes the chance of accidents, maximiz-
es protection of citizens from the adverse
effects and provides the appropriate level
of protection and security as components
of road traffic safety.

This study demonstrated that the use
of the best international practices in the
field of road traffic safety with adapta-
tion to local conditions, can provide an
opportunity for Ukraine to get tested and
the most effective solution of basic prob-
lems in this area: accidents and deaths.
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LAW INTERPRETATION BY COURTS
OF SPECIAL JURISDICTION AS A FORM
OF SYSTEMATIZATION OF UKRAINIAN LAW

Interpretation is clarification of the
content of regulation that comes from
certain individuals and agencies and has
auxiliary adaptive value for the appro-
priate use of standards in specific situ-
ations.

The types of interpretation in this
context are formal and informal inter-
pretation. They vary according to four
criteria: 1) by the subjects of interpreta-
tion; 2) by legally binding effect for ex-
ecutors; 3) by the form of expression of
interpretation; 4) by the elements of le-
gal regulation of limits and procedures
of execution.

The official interpretation of the
Constitution and laws of Ukraine by the
Constitutional Court of Ukraine can be
viewed in two ways: as activities for
clarification and official interpretation
of the Constitution and laws of Ukraine
to overcome the ambiguity of their un-

derstanding; as a result of these activ-
ities, i.e. acts of official interpretation.

The official interpretation of the
Constitution and laws of Ukraine by the
Constitutional Court of Ukraine is car-
ried out within the statutory procedures
and on the basis of known scientific
techniques and methods.

The official interpretation might be
regulative and casual.

Regulative interpretation is provid-
ed by authorities and specially autho-
rized officials; it is applied to all cases
stipulated by regulation; it is referred to
when there 1s a need for additional clar-
ification of the rule issued earlier or its
separate provisions; these explanations
are certainly required in the application
of law and are enforceable.

In the legal system of modern Ukraine
there are three types of regulative interpre-
tation: constitutional, legal and authentic.
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LEGAL NATURE OF OPERATION
AND DEVELOPMENT OF ANALYTICAL
COMMUNITIES IN UKRAINE

Modern researchers pay attention to
strengthening of the role of analytical
communities in politics, business, and
civil society. Analytical community is
formed of a group of researchers, consul-
tants, experts and analysts with common
objectives, ideas, scientific methods of
researchers, working in specific areas of
analysis.

At the same time, when analytical
communities are sufficiently consolidat-
ed to speak with a single intelligent pro-
gram, they are quite resourceful and ef-
fective participants of modern social life.

Experts believe that the main achieve-
ments of analytic communities in modern
Ukraine are that they, being in unfavour-
able political and economic conditions:

— learned to look for and find ways to
survive, while maintaining independence
and objectivity;

— developed topics relevant to the im-
plementation of social transformations in
Ukraine in the direction of its movement
towards European standards, combining
rapid response to the current challeng-
es and formation of a strategic vision of
country’s development in different sec-
tors;
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— became widely recognized by au-
thorities and political parties — as a play-
er in political life, and by public — as a
spokesman of its interests;

— influence on public opinion, receive
significant attention of media, are widely
present in the information space;

— expand international cooperation,
contribute to the positive perception of
Ukraine in the world and international
organizations;

— gradually integrate into the global
expert community, keep proper product
quality.

Search for the best ways of legal regu-
lation of analytical communities in Ukraine
should be primarily aimed at greater in-
volvement of communities in the analyti-
cal processes of state building with respect
to the peculiarities of the industry. The
main directions of development of legal
regulation of the areas are determined by
new challenges, relationships and threats,
which require constant updating of existing
mechanisms of regulation.

In view of the results, the provisions
of this study should be developed in or-
der to analyze the role of analytical com-
munities in the state building process.
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PROBLEMS IN UNDERSTANDING
THE CATEGORY OF “PUBLIC” IN THE CONTEXT
OF COMBATING CORRUPTION

The article deals with the problem
of understanding the category of “pub-
lic” in the context of preventing and
combating corruption. According to the
content of p. 4 Art 2 of the Convention
on Access to Information, Public Partic-
ipation in Decision-Making and Access
to Justice in Environmental Matters of
June 25, 1998, item 3 p. 6 Art. 5 and Art.
18 of the Law of Ukraine “On Grounds
of Corruption Prevention and Counter-
action”, p. 1.2 of Regulations on Public
Participation in Decision-Making in the
Field of Environmental Protection, the
category of “public” in the context of
combating corruption has the following
inherent features:

— this concept covers all individuals,
regardless of the presence of citizenship
of Ukraine and legal persons, associa-
tions of citizens, their organizations etc.

— these subjects do not include bod-
ies of public administration and their
officials, i.e. legal persons endowed
with the power, because their status and
participation in prevention and combat-

ing corruption is separately provided by
law;

— natural or legal person may act as
public itself (one person) or jointly with
others (several persons);

— these individuals are considered to
be public if they are involved in a re-
lationship on preventing and combating
corruption;

— comprehensive list of powers and
forms of public participation in the pre-
vention and combating corruption is en-
shrined by legislation;

— the public acts exclusively based
on and in the manner provided by legis-
lation of Ukraine.

Based on the above features, we can
formulate the following definition of “pub-
lic” in the context of combating corruption.
It is any personality (natural or legal per-
son, public associations, their organization,
etc.), which does not have the authority and
is alone or jointly with others involved in
relations of preventing and combating cor-
ruption on the basis and in the manner pro-
vided by legislation of Ukraine.
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PROBLEMS WITH TERMINATION
OF TAX OBLIGATION

The article deals with the problemat-
ic issue of termination of the tax obliga-
tion. The author analyzes the process of
termination of tax obligation, reveals a
mismatch between the articles of the Tax
Code governing the termination of the
tax obligation, and some problems the
taxpayer may face due to unequal inter-
pretation of these articles.

The imperfectness of solution of
the issue of tax obligation is outlined.
It results in incorrect establishment of
moment of implementation of obliga-
tion.

Author divided tax obligation into
three constituents — obligations to calcu-
late, to count and pay the tax indebted-
nesses. The attention is also paid to the
difference between the concepts of tax
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obligation and indebtedness. The pro-
visions of the Tax Code regulating the
mechanism of stopping of tax obligation
for the purpose of collisions, are consid-
ered, it is differentiated for every obliga-
tion included into the concept of tax ob-
ligation.

It is suggested to consider founding
of stopping of tax obligation as comple-
tion of limitations.

An author gives classification of
grounds of stopping of tax obligation on
periods, in relation to what obligation
ceased to exist.

To decide dispute of supervisory body
with taxpayers by the authorized court,
the article analyzes judicial practice for
the purpose of interpretation of rules of
litigation in relation to such affairs.
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REALIZATION OF PLANNING FUNCTION
IN PUBLIC ADMINISTRATION:
PROBLEM ASPECTS

The activities of state planning is a
very important part of public administra-
tion in the light of current transformation
processes in Ukraine and an organic com-
ponent of the administrative reform as an
important tool for that. In this regard it
is important to cover the problems that
arise in the implementation of this func-
tion of public administration. The forma-
tion of the system of state planning, as
a function of public administration, has
currently no holistic nature. Because of
that there are problems in the realization
of planning, including: the absence of a
single approach to state planning; ineffi-
cient use of strategic planning in public
administration; lack of coordination be-
tween various strategic and planning doc-
uments; lack of a clear link between the
planning documents and the state budget;
uncertain status of some planning docu-

ments, political and legal consequences
of non-compliance; lack of responsibility
for inefficient decision-making and oth-
ers. To ensure an effective implementa-
tion process of planning function in pub-
lic administration the public planning
system should be reformed towards the
organic combination of strategy, forecast-
ing, socio-economic development and the
state budget, goals and resources. Taking
into account these facts, it seems reason-
able to adopt an appropriate structuring
legal act which shall establish the coher-
ent system of state planning and regulate
the procedure for its implementation. It
is necessary to conduct further work re-
garding improvement, and in some areas
— creation of new legal and institutional
framework of the state planning. The is-
sue definitely requires thorough profes-
sional discussion and further researches.
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ON THE ISSUE OF STAFFING OF COURTS
OF GENERAL JURISDICTION IN UKRAINE

The article defines the concept “staff-
ing of the judiciary to ensure the oper-
ation of courts of general jurisdiction”,
analyzes the rules of national law, iden-
tifies deficiencies of legal regulation in
stuffing of courts of general jurisdiction,
develops evidence-based recommenda-
tions for improving the current legisla-
tion of Ukraine.

The author specifies that the stuffing
of courts of general jurisdiction is legally
regulated activity of all branches of gov-
ernment regarding staffing of the neces-
sary number of courts with professional
personnel that meet all the requirements;
implementation of effective selection,
appointment, training, education, and re-
lease of personnel and resolution of other
issues of civil service.

It is noted that representatives of all
branches of power participate in the pro-
cess of staffing of courts of general juris-
diction. Difficulty or multiplicity of steps
of this approach during the recruitment is
entirely justified, because proper and fair
implementation of justice requires highly

trained and professional staff.

The author argues that for optimiza-
tion of probation for judges it is appro-
priate to make amendments to the Basic
Law. In particular, it is proposed to re-
write p. 1, Art. 128 of the Constitution
of Ukraine as follows: “The first appoint-
ment of a professional judge to office for
a three-year term is made by the Presi-
dent of Ukraine. All other judges, except
judges of the Constitutional Court of
Ukraine, are elected by the Verkhovna
Rada of Ukraine for permanent terms by
the procedure established by law”.

Demands on the probation are devel-
oped according to the standards of the
most developed countries (Italy, Spain,
USA, France, Germany) and the recom-
mendations of the European Commis-
sion for Democracy through Law (Ven-
ice Commission) enshrined in point 130
of opinion CDL-AD (2010) 026 of Octo-
ber 16, 2010, which states: “If probation-
ary periods are considered indispensable,
they should not exceed a relatively short
period, e.g. of two years”.
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LEGAL STATUS OF THE HIGH COUNCIL
OF MAGISTRACY AS A BODY OF JUDICIAL
SELF-GOVERNMENT OF FRANCE

Ukraine has chosen European inte-
gration way. It necessitates the study of
legal systems of EU countries and appli-
cation of their positive experiences, in-
cluding on the judicial self-government.

France is one of democratic coun-
tries, which has a positive experience
of the various legal institutions, one of
which is the High Council of Magistracy.
Therefore, this issue causes an increased
interest for detailed investigation of legal
aspects of the judicial self-government.

The High Council of Magistracy as a
body of judicial self-government is one
of the main guarantees of the profes-
sional rights of judges, the independence
of trial judges and has direct impact on
improving the quality of justice and es-
tablishment of public confidence in the
judiciary.

As you know, in the second half of
the twentieth century in France appropri-
ate Ministries of Justice were entrusted
with powers of self-government.

Today there is a tendency of devo-
lution of self-government to individual
bodies. This body is currently the High
Council of Magistracy of France.

The High Council of Magistracy — is
a special public authority, the main ob-
jective of which is to select candidates
for judges and prosecutors, as well as to
perform the functions of the disciplinary

board of judges. It was established in
1883. High Council of Magistracy is
entrusted with constitutional authority.
President heads the Council, his dep-
uty is the Minister of Justice who has
the right to supersede him in cases pre-
scribed by law (Art. 65 of the Constitu-
tion of France).

The current status of the High Coun-
cil of Magistracy of France is caused by
the reform of 1993, which was imple-
mented in the transition period in the
French Fifth Republic.

Under the constitutional reform of
1993 and organic (constitutional) law of
1994 the legal status of it experienced
significant changes.

Article 65 of the Constitution of
France allows participants of process
appealing to the High Council of Magis-
tracy, under the terms established by the
organic law.

On the basis of analyses of the High
Council of Magistracy of France and pe-
culiarities of its operation, it is revealed
that currently exist the bodies of judicial
government of the European Union, ex-
perience of which can be used to reform
our national legislation to enhance public
confidence in the judiciary, effective pro-
tection of professional rights and inter-
ests of judges and establishing the funda-
mental principles of justice.
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THE ANALYSIS OF THE REAL ESTATE
DEFINITION AS THE OBJECT
OF ADMINISTRATIVE AND LEGAL
REGULATION IN UKRAINE

The article studies a legal concept of
real estate in the legislative, theoretical
and practical aspects of its application.
The aim of the paper is to analyze a real
estate definition and provide its adminis-
trative and legal characteristics.

It was found that the area of adminis-
trative and legal regulation of real estate
is extremely broad. It consists of using,
governance, investment, development,
ownership relationships and others. All
these kinds of social relations, the object
of which is the real estate, can be operat-
ed by public administration.

The main text provides the analysis
of existing definitions, describes specific
elements of their structure that are lim-
ited by the activities of state executive
bodies. The author gives his own propos-
al to improve them.

As the result it was clarified that ad-
ministrative and legal regulation of the
real estate in Ukraine is a complex of
administrative measures, mechanisms
and instruments of ordering legal pub-
lic relations, the object of which is the

realty of Ukraine, by executive bodies.
The analysis shows that the features of
the real estate as an object of administra-
tive and legal regulation should include:
1) complexity of the fields of legal reg-
ulation; 2) state control over processes
of emergence, transferring and termina-
tion of ownership; 3) normative behavior
of the relationship participants; 4) large
number of authorities (authorized per-
sons) entitled with right to legal ordering
of relationships regarding real estate; 5)
imperative legal requirements; 6) admin-
istrative character of the relationship be-
tween parties.

The author offers his own definition
of real estate as the object of adminis-
trative and legal regulations establishing
that it is statistical and dynamical states
of real estate that must be ordered by
legal and regulatory measures, mecha-
nisms and instruments established by au-
thorized bodies of executive power. The
obtained results give grounds for further
scientific research in this area to explore
the components of the received notions.
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CLASSIFICATION OF ADMINISTRATIVE SERVICES
IN THE FIELD OF INTELLECTUAL PROPERTY

The adoption of the Law of Ukraine
“On Administrative Services” is an im-
portant step towards further realization
of the idea of the state providing services
to human. In addition, they had solved
a number of theoretical and practical is-
sues of administrative services, which
have started occupying one of the lead-
ing places in the relationship between
citizens and public administration in re-
cent years, including in the field of intel-
lectual property.

Today in the field of intellectual
property there are twenty-five adminis-
trative services. We have provided our
own classification of these services for
better understanding of them. We have
performed classification, using the fol-
lowing criteria: the object of intellectual
property rights; the result of provided ad-
ministrative services; the reason of pro-
vision; the subject of provision and types
of payment.

The results of the classification were
identified with the following features:

As the object of intellectual proper-
ty rights, services belong to the sphere
of copyright and related rights, patent
rights, means of individualization of civ-
il turnover, other (non-traditional) intel-

lectual property rights.

The results of provision of adminis-
trative services in the field of intellectual
property have their manifestation in the
form of patents, certificates, licenses, du-
plicates and copies, control marks and
decision on the registration.

Administrative services in the field of
intellectual property can be divided into
administrative services, which enable the
implementation of legitimate rights and
interests of subjects in the field of intel-
lectual property and administrative ser-
vices that are related to the fulfillment
of obligations and requirements of law
by subjects of appeals. Administrative
services in the field of intellectual prop-
erty, depending on the subject of treat-
ment can be divided into three groups:
services which are received by natural
person; services which are addressed to
the juridical person; services which can
be received by both natural and juridical
persons.

Administrative services in the field of
intellectual property are divided into free
and paid services by the way of payment.
Most of the currently existing adminis-
trative services in the field of intellectual
property are paid.
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SPECIFICITY OF THE SUBJECT OF PROOF
AND CIRCUMSTANCES THAT MUST BE
ESTABLISHED DURING CLOSING THE CASE
CONCERNING THE ADMINISTRATIVE OFFENSE
WHEN THE TERM OF THE ARTICLE 38 OF THE
CODE OF UKRAINE ON ADMINISTRATIVE
OFFENCES HAS EXPIRED

The article is devoted to the scientific
research of a practical problem that lies
in establishing by the court decision a
person’s guilt when the term of the Arti-
cle 38 of the Code of Ukraine on Admin-
istrative Offences (CUaAOQ) is expired.
The author analyzes judicial practice and
law, searches for the correct legal posi-
tion in dealing with this kind of cases,
shows the specific subject of proof and
circumstances that must be established.

The main content of the article ex-
plores three different directions of ju-
dicial practice regarding closure of the
case based on the expiry of terms for im-
position of administrative penalties. Ac-
cording to the first one, courts say that a
person is guilty on the operative part of
decision about closing a case. According
to the second area of judicial practice,
courts say that a person is guilty and study
all circumstances only on motivation part
of decision about closing a case. A third
approach shows that courts do not assess
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the evidence for making a decision (even
on the motivating part) about a person’s
guilt or innocence, judges only describe
the fact of the committed act that has
signs of an administrative offense.

As a result the author gives reasonable
scientific arguments to prove that the as-
sessment of evidence by the court focused
to person’s guilty in committing of an ad-
ministrative offense during taking a deci-
sion about closing a case based on the expi-
ry of terms of the Article 38 of CUaAO, or
even a hint on such guilt are unacceptable.

The author argues that it is properly to
establish: 1) type of an act that has signs
of an administrative offense and a term
for imposition of an administrative pen-
alty; 2) time when an offense was found;
3) period that expired since an offense
was found to the time of considering a
case. The results obtained were the basis
for proposals to amend the current leg-
islation. It provides grounds for further
scientific research in this direction.
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LEGAL INNOVATIONS IN COURT
ADMINISTRATION: INTERNATIONAL LEGAL
STANDARDS AND ADAPTATION OF UKRAINIAN
LEGISLATION TO THESE LEGAL STANDARDS

The necessity of determining the list
of international legal standards as a legal
innovation that will be used to improve
the legal provision as part of the func-
tion of court administration was substan-
tiated. The place of legal innovation in
the overall system of legal principles of
innovation in court administration was
determined. The structure and elemental
composition of the legal system of inno-
vation, as well as their comprehensive
study were proposed. In the article the
state of adaptation of Ukraine in the field
of justice and court administration to the
relevant international legal standards was
established. Suggestions for developing
the future of legal sources of national
law for effective implementation of legal

principles and information management
innovations in court administration were
provided.

Common international legal standards
for the administration of justice and the
activities of the judiciary are general in
nature and assert the right of every person
to a fair trial and equality before the court.

We believe that further research
should be aimed at developing specific
proposals to adapt national legislation to
the special international legal standards,
as well as the formation of the Action
Plan for the implementation of legal in-
novation in the legal provision (as part
of the functions of court administration),
creation of appropriate conditions for
fair justice.
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REQUIREMENTS FOR LAW ENFORCEMENT
ACTIVITY AS A CRITERION FOR ITS QUALITY

Law enforcement activity is an im-
portant area in the state, because it helps to
achieve the establishment of formal bind-
ing code of conduct on specific subjects
in order to create the conditions necessary
for the implementation of certain provi-
sions. The feature of relations in the field
of administrative law is, firstly, absence
of legal definition of some basic concepts
and, secondly, lack of uniform sources,
which would assign the requirements for
the subjects of administrative law. These
requirements are scattered in different le-
gal acts governing the legal status and the
basic principles of a particular subject of
application. This causes the lack of unity
in distinguishing certain requirements to be
followed at all (any) stages of application
of administrative law by its subjects. Most
sources of theory of law and administrative
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law distinguish the requirements of legali-
ty, validity and appropriateness of law en-
forcement activities. Other requirements,
which are determined in individual sources
of legal theory, including the requirement
of fairness, transparency, accuracy, com-
pleteness, do not contradict the essence of
law enforcement activities. Since these re-
quirements are essentially the main (basic,
starting) principles, on which enforcement
activities should be based, they can be also
supplemented by the principles of admin-
istrative activity or ones enshrined as them,
which are obligatory for carrying out some
activities (e.g., public service, service in
bodies of local self-government, activities
of the Cabinet of Ministers of Ukraine, ac-
tivities of central executive bodies, etc.).
Examples of the latter are the rule of law,
impartiality etc.




ISSN 2307-1745 Scientific herald of International Humanitarian University. Series: Jurisprudence. 2014 Ne 10-2

A. Kaftia
Degree Seeking Applicant,
Zaporizhzhia National University

TRANSFORMATION OF RIGHTS
AND FREEDOMS OF MAN AND THE CITIZEN
IN TERMS OF INFORMATIZATION

Informatization has both positive and
negative consequences. On the one hand,
conditions and mechanism of informa-
tion access, processing, implementation
and circulation have improved. On the
other — the number of information vio-
lations has increased, including facts of
unlawful collection and use of informa-
tion, unauthorized access to information
resources, illegal copying of information
in electronic systems, stealing informa-
tion from libraries, archives, banks and
databases, violation of information pro-
cessing technologies, application of vi-
ruses, destruction and modification of
data in information systems, interception
of information in technical channels, ma-
nipulation of public and individual con-
sciousness and so on.

Retrospective analysis of the forma-
tion and development of information
rights and freedoms of man and the citi-
zen reveals that, for a long time they were
considered in the light of other rights and
freedoms. However, now it is possible to
observe their isolation from other rights
and freedoms, as well as a clear defini-
tion of the specific right among different

information rights and freedoms, includ-
ing the right to information and the right
of access to information. It should also
be noted that this information rights and
freedoms develop dynamically, giving
“ordinary” rights and freedoms informa-
tion character.

In view of the foregoing, it seems
necessary to distinguish the following
main effects of information on the sys-
tem of rights and freedoms.

1. The emergence and development
of information rights and freedoms of
man and the citizen.

2. Providing information character of
other rights and freedoms (political, eco-
nomic, civil, environmental, etc.).

3. Permanent development of infor-
mation and communications technolo-
gies contributes to the emergence of new
information rights and freedoms; there-
fore, the list of information rights and
freedoms is inexhaustible.

4. Further specification of informa-
tion rights and freedoms of man and the
citizen, particularly distinction within the
right to information of the right to access
to information and more.
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CONCEPT OF OFFICIAL DISPUTE
AS A PARTICULAR PUBLIC DISPUTE

Official dispute is defined as a kind of
legal conflict, resulting in confrontation and
mutual claims of the parties to the dispute
relative to one subject concerning the law-
fulness of conduct of the parties in the pub-
lic office relations, where one of the parties
is always a public body (official). This dis-
pute takes the form of appeal to the admin-
istrative court with administrative claim.

It is useful to distinguish the following
features of official dispute:

a) official dispute is a type of legal con-
flict;

b) official dispute concerns confronta-
tion of disputing parties regarding one sub-
ject;

¢) the subject of official dispute is de-
termination of lawfulness of conduct of
parties to the dispute in relations to public
office;

d) one party to the dispute is always
public body;

e) official dispute takes the form of ad-
ministrative action as a form of appeal to
administrative court;

e) it provides settlement procedures es-
tablished by law.

Given the above, the author states that
the attribution of official disputes to the
public legal disputes under the jurisdiction
of administrative courts is based on both
existing legislation and theoretical foun-
dations that allow legislators determining
the jurisdiction regarding this category of
cases.

In view of the results, the development
of the provisions of this study is seen in
analysis of the main types of public dis-
putes.
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RELATED CONSEQUENCES
OF INVALIDITY OF MARRIAGE

The article deals with the conse-
quences of invalidity of marriage not
covered by Articles 45 and 46 of the
Family Code of Ukraine. Co-authors
studied the question of invalidity of the
marriage contract as “related” conse-
quence of invalidity of marriage, which
is independent of the good faith or bad
faith of the spouses. The authors raise
the question of compensation for bona
fide spouse of inflicted moral and ma-
terial damage. The main idea is that the
possibility of compensation for damages
is not rejected in the principles of fami-
ly law. Article 18 of the Family Code of
Ukraine among the ways to protect the
rights and interests of family specifies

compensation for pecuniary and non-pe-
cuniary damage. Special attention is
paid to the scope of mutual rights and
responsibilities of parents and the child
born in invalid marriage. The article
raises the question of correctness of pre-
serving acquired full civil capacity for
bona fide spouse. Co-authors propose to
solve the issue of protection of the prop-
erty right of invalid spouses by the same
rules as the separation of property of in-
valid spouses. It is stated that bona fide
spouse must prove detached residence
of the testator with another member of
invalid marriage in the period and ask
to recognize the right of ownership of
property acquired during this period.
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CONCEPT AND CHARACTERISTICS
OF THE SOURCE OF INCREASED DANGER

The article provides an analysis of
existing views regarding the interpre-
tation of the nature of the source of in-
creased danger. It is noted that in the
science of civil law there is no com-
mon understanding of the source of in-
creased danger regarding what should
be considered as this source: the sub-
ject or activity — as well as an expla-
nation of what causes a strict liability
of the owner of such a source for harm
caused by it. Theoretical pendency of
these problems creates some difficul-
ties in the enforcement of relevant reg-
ulations.

The most typical signs of source of
increased danger are: a) the impossibility
of complete human control; b) the pres-

ence of harmful properties; a) the proba-
bility of harm.

Thus, for a comprehensive characteris-
tics sources of increased danger should be
considered as an activity that is not separat-
ed from the objects of this activity (includ-
ing it’s dangerous properties), but rather,
they are joined to form the subject of le-
gal regulation of non-contractual relations
of owners of sources of increased danger,
connected with harm. Therefore, the notion
of sources of increased danger should be
viewed as a combination of two elements:
1) material object; and 2) activities of its
use —features of which within the existing
level of science and technology exclude
the possibility of full control by a person
and create increased danger to others.
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CURRENT ISSUES OF LEGAL REGULATION
FOR SEPARATION OF SPOUSES
IN FAMILY LAW OF UKRAINE

The article examines the legal nature
of legal separation regime, since, accord-
ing to Art. 119 of the Family Code of
Ukraine, at the request of the spouses or
the claim of one of them, the court may
decide to establish legal separation re-
gime in case of failure or unwillingness
of wife and (or) husband to live together.
Separation regime is terminated in case
of renewal of family relationships or by
court upon application of a spouse.

The author analyzed the historical as-
pect of its origin and found that the sepa-
ration originated in 1914, when the Code
of Laws of the Russian Empire was sup-
plemented by the law, providing the oppor-
tunity to set the separation of the spouses.
However, during the Soviet period, this
institution was not enshrined in legislation
because it contradicted ideological views.
Only with the adoption of FC of Ukraine
in 2002 this institute of separation received
legislative confirmation in this codified act
to preserve family relationships.

It was determined that, depending
on the level of development of society,
separation is considered in the follow-
ing ways: separation as legal consoli-
dation of separate living of spouses, as
there used to be an established duty of
wife to accompany her husband every-
where; as a denial of divorce, that is the

actual termination of marriage, because
of the prohibition of divorce, and there-
fore impossibility of a new marriage and
the emergence of other inconvenienc-
es generated by such prohibition; as an
alternative to divorce, i.e. their parallel
existence. The article shows distinc-
tion between institutions of divorce and
separation, namely, the use of the same
grounds and legal implications.

It is found that the grounds for es-
tablishing separation in family law, do-
mestic and foreign jurisprudence is the
inability or unwillingness to live togeth-
er. At the same time “inability” and “un-
willingness” of spouses to live together,
despite their different semantic nature,
legally have one essence — temporary
living apart and not maintaining mar-
riage without divorce.

It is established that the legal conse-
quences of establishing separation are:
freezing of presumption of paternity if
the child is born ten months after the
court decision on establishment of such
regime and freezing of presumption of
joint ownership of property. The author
determines directions to improve fami-
ly law, namely, referring to the need for
civil status of facts of establishment and
termination of separation and setting a
deadline for separation of the spouses.
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ADVERSARIAL PRINCIPLE AND MODELS
OF CIVIL PROCEEDINGS

In recent times, one of the most im-
portant directions of scientific and leg-
islative activity around the world is to
develop a theoretically optimal model of
civil justice that would ensure the prop-
er administration of justice. Search for
a model that would ensure the proper
administration of justice occurs within
both Anglo-American and the continen-
tal legal systems to establish a due pro-
cess based on the adversarial principle,
which in turn is a major determinant of
constructing models of justice. European
Convention for the Protection of Human
Rights and Fundamental Freedoms in p.
1, Art. 6 refers to the national courts to
ensure the right to a fair trial and access to
justice. The conclusions made by the au-
thors in the scientific literature concern-
ing civil procedure on the need to create
and implement a fair civil justice model
based on competitive model are undoubt-
edly scientifically based and correspond-
ing to the needs of law enforcement and

requirements arising from international
instruments on human rights. Howev-
er, these findings are only the problem
setting that is very important itself. The
solution of the problem of improvement
of judicial procedures and the creation of
a model of a fair trial is seen in establish-
ing and substantiating proposals to im-
prove legislation, their further legislative
consolidation and their approbation in
jurisprudence. To do this, in our opinion,
it is necessary to investigate the adver-
sarial principle, which is enshrined in the
national legislation, since it is a critical
determinant that affects the construction
of a model of civil procedure. In order to
create the optimum formula of the adver-
sarial principle, and as a result, the opti-
mal model of civil procedure, which can
be regarded as a model of a fair trial, en-
suring the rights of subjects of procedur-
al activities to a fair trial, it is necessary
to define the concept of the adversarial
principle and analyze its contents.
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ON THE POSSIBILITY OF CANCELLATION
OF THE SUPERVISORY BOARD
IN JOINT STOCK COMPANIES

The article discusses the prospects of
legislative consolidation of forming the
supervisory board in joint stock compa-
nies and limited liability companies. Par-
ticular attention is paid to the possibility
of increasing efficiency of the supervisory
board by introduction of the institution of
independent directors as well as avoiding
administrative functions. It is stated that
there are economic opportunities to legiti-
mate optional founding of the supervisory
board in Ukrainian joint stock companies.
There are the following reasons for that:
low level of banking capital at the corpo-
rate structure; high level of minority of
shareholders along with majority of share-
holders which control more than 50% of
the shares. Also it is stated that it should

be granted to limited liability companies
form the supreme board.

We offer the following ways to re-
form the supervisory board: optional
foundation of the supervisory board in
joint stock companies and limited lia-
bility companies; introduction of man-
datory quotas of independent members
of the supervisory board; reduction of
the power of the supervisory board by
removing executive power (apart from
certain types of transactions stipulated
by the statute); provision of disclosure of
information regarding supervisory board
members, their quantitative and personal
composition in the Unified State Regis-
ter of Legal Entities and Individual En-
trepreneurs.
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LEGAL RESULTS IN CASE OF BREAKING THE
PAYMENT DUTIES FOR RENTING BY A LEASE

The scientific research work is devot-
ed to investigation of legal results in case
of breaking the payment duties for rent-
ing by a leasee.

The basis of the research is the leg-
islation concerning application of alter-
native means of intensive influence by a
leaser, i.e. repudiation of a contract or its
termination. The first one is determined
by a legislator and the opportunity to im-
plement the other one is not objected by
higher judicial instances, noticing that
existence of the right to repudiation is not
a barrier for a leaser to claim a legal ac-
tion with the demand to terminate a con-
tract in case of payment failure. Howev-
er, to adjudicate a dispute, debt recovery
before or after a legal action has no legal
importance as well as it has no legal im-
portance in case of order maintenance in
pre-trial dispute adjustment.

The results of extrapolation of court
practice to legally determined possibility
of a leaser to repudiate a lease contract
allow drawing the following conclusion:
in order to repudiate a contract it is not
legally important if debt recovery occurs

over the period between three-month
overdue of debt and informing of a lea-
see about the contract repudiation.

It is grounded that in case of reaching
the agreement between the parties about
the periods of consideration of a leasee
(a quarter of a year, half of a year etc.) as
well as on legal results in case of break-
ing the payment duties for renting by a
leasee, a leaser also has the right to claim
the termination of a contract in court if
there is principal terms breaking by late
payment for the rented property.

The author proves that it is advisable
to fix the leaser’s right to claim the termi-
nation of a rent contract in case of pay-
ment failure by a leasee amending Part 1,
Article 783 of the Civil Code of Ukraine
by adding paragraph 5: “a leasee does not
pay for renting during a period set by a
contract or the law and these actions are
considered as principal breach of a rent
contract”.

The subject of research is regulation
of leasee’s responsibility for payment
failure that may be the reason to termi-
nate a contract by a leaser.
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DOCTRINAL UNDERSTANDING
OF THE BRANCH AFFILIATION
OF ENFORCEMENT PROCEEDINGS IN UKRAINE

The main criterion for the capacity
of the judiciary is full and timely imple-
mentation of its decisions. Only given
the real execution of the decisions it is
possible to say that justice occurred and
violated individual rights were restored.
In Ukraine currently takes place the pro-
cess of adaptation of legislation regulat-
ing enforcement proceedings to the cur-
rent requirements.

In the Ukrainian legal science go on
debates on the place and role of enforce-
ment proceedings in the law of Ukraine,
and discussions on ways to improve le-
gally established procedure of forced
execution of court decisions to really
restore violated subjective rights. Mean-
while, it is important to study the theoret-
ical foundations and development of pro-
posals to amend the current legislation of
Ukraine to improve procedures for the
enforcement proceedings.

The purpose of this study is to clar-
ify the nature of the enforcement pro-
ceedings, the nature of relationships in
the enforcement proceedings and branch

affiliation of rules governing these rela-
tionships.

Having analyzed the work of schol-
ars, the author concludes that the discus-
sion on the definition of the nature of the
enforcement proceedings continues to-
day. In Ukrainian and foreign legal liter-
ature, there is no single definition of the
place of enforcement proceedings in the
law of Ukraine.

Judgments must be enforced effec-
tively, because without this litigation
is incomplete, as the final and the main
result of any judicial process is the res-
toration of violated rights, freedoms and
interests of individuals.

During the analysis of regulatory sourc-
es, the study of the practice of handling
complaints against decisions, actions or in-
actions of the bailiff laid down in the rele-
vant resolutions of the plenum and letters of
the High Specialized Court of Ukraine for
Civil and Criminal Cases and proceedings
of the European Court of Human Rights,
the author determines a procedural nature
of enforcement proceedings.
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ON THE INTRODUCTION OF ADDITIONAL
MECHANISMS OF LICENSING
OF TOUR OPERATORS IN UKRAINE
IN CASE OF CROSS-BORDER PROVISION
OF SERVICES IN SPAIN

This research deals with the analysis
of the rules of the Association Agree-
ment between Ukraine, on the one hand,
and the European Union, the European
Atomic Energy Community and their
Member States, on the other hand, as well
as Ukrainian and European, in particular
Spanish, law in terms of economic activ-
ity regulation of activities of professional
tour operators.

The author concludes that regarding
Ukrainian services and service providers
there has to be established treatment no
less favorable than that provided for in
the special commitment.

The paper analyzed the features of li-
censing of tour operators’ activities in case
of cross-border supply of services by ana-
lyzing rules that ensure regulation of tour
operators in Ukraine and Spain. In partic-

ular, the author pays attention to the char-
acteristics of financial support, guarantees,
documents required for submission to the
competent authorities and more.

Thus, the author concludes that in
general the Agreement establishes no
additional burdensome mechanisms for
Ukrainian tour operators in the case of
willingness of the latter to implement
cross-border supply of services. Howev-
er, in terms of the licensing tour operators
the Agreement entitles country to which
the services of Ukrainian tour operators
are supplied to require compliance with
obligatory mechanisms for tour oper-
ators of the Party in the territory of the
country (part 3 of Annex XVI-B to the
Agreement), even if such mechanisms
are additional, burdensome, not provided
by law of Ukraine
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HISTORY OF CIVIL LAW CODIFICATION
IN S. PAKHMAN’S WORKS

S. Pakhman’s attitude to history of
civil law codification was determined
by dual objectives of jurisprudence:
the legislator’s orientation and training
of professionals for a new legal system.
That is why his monography “Histo-
ry of Civil Law Codification” was not
only scientific but also the educational
book.

S. Pakhman has been considered as
one of the ideologists of legal positivism.
Positivist theory of law suggested that
law and legislation are the same notions,
according to inherent features of law
such as formality, accuracy, uniqueness
of regulation, its distinction from other
social regulators. It is the true reason of
S. Pakhman’s reference to those sources

of positive law where mentioned features
were fully expressed.

The first volume of his book “Histo-
ry of Civil Law Codification” includes
analysis of codified legal acts since an-
cient times to the beginning of the nine-
teenth century. In the second volume S.
Pakhman reviewed the history of Rus-
sian law codification from 1826, and law
of national regions of Russia.

The practical significance of research
that S. Pakhman carried out should be
noted. He was sure that the question
about the subject and the system of Civ-
il Code could be satisfactorily resolved
only on the basis of instructions, con-
tained in current legislation and in histo-
ry of national law codification.
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THE COURT’S DECISIONS AND JUDGMENTS:
CORRELATION BETWEEN TERMS

In civil procedural law of Ukraine the
term “decision” has a double meaning:
wide and narrow. As a generalized gener-
ic term it refers to all acts adopted by the
courts (court’s or judicial decision), and
as a judicial act that case is decided on
the merits (judgment). That is, the judg-
ments are the form of court’s decisions.
However, in the Ukrainian language,
these terms sound almost identical,
which creates problems in theory and ju-
dicial practice. Such uncertainty in legal
terminology is a significant drawback in
legislative technique.

Based on historical analysis and cur-
rent enforcement, author justifies the
need to replace the generic term court’s

decision by the term court’s act. Due to
the fact that the term “court’s decision”
is used not only in the Civil Procedure
Code of Ukraine, but also in all proce-
dural codes and laws of Ukraine. This
change is very complicated in terms of
practical implementation, but neces-
sary.

The result of this terminological am-
biguity was also used in the Art. 208 of
CPC of Ukraine to refer to a concept in
two terms: types and forms. According to
the author, the term “types” should ap-
ply to the judgments. The term “form”
should apply to court’s acts, which are
stacked in the form of judgments, rul-
ings, orders and regulations.
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DOMESTIC LEGISLATION OF EUROPEAN
COUNTRIES IN THE FIELD OF LEGAL
REGULATION OF WEBSITES

The article is devoted to the legal sta-
tus of the website as an object of copy-
right in Europe. In general, European
countries can gain the status of states
with reasonable regulation of relations
that arise out of using the Internet in gen-
eral and websites among other things.

The above-mentioned issue is most-
ly resolved in the legal documents of
France, where a special HADOPI law
was ratified in 2009. Its purpose is to pro-
mote compliance with copyright laws,
and provide a special procedure to con-
trol placement of counterfeit materials
on the websites.

Great Britain has a law on copyright
and related rights and Digital Economy
Act 2010, which regulates relations in

the field of digital media broadcasting
and establishes a new legal process of
appeal hearing concerning legal status of
websites.

Strict rules that characterize most of
them help to maintain law in the field of
Internet law in these countries at a high
level. The article also provides the de-
scription of legislation on Internet law in
Germany and Spain. The conclusion con-
tains the author’s recommendations how
to improve the existing legislation in Eu-
rope regarding issues that arise in legal
relations on creation and use of websites.
Following such recommendations will
help the governments of European states
to keep the Internet law in these coun-
tries at a high level.
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WAYS OF IMPROVEMENT AND CURRENT
CONDITION OF LEGAL REGULATION
OF INVESTMENT CONTRACTS IN CONSTRUCTION

The main purpose of the article is to
analyze the national legislation regulat-
ing social relations in investment activity
in the construction industry, procedure
of signing and execution of investment
contracts in construction, to investigate
scientific achievements of scholars in
that field, to emphasize specific features
of mentioned types of contracts, and to
determine ways of improving their legal
regulation.

On the basis of conducted research
the conclusion is made that features of
investment contracts in construction are
not regulated at the legislative level, al-
though they are widely used in practice
and exist as an independent type of con-
tracts. At the same time, the absence of
clear definition of investment contract
and its parts in Ukrainian legislative
framework often leads to conflicts be-
tween members of investment process
that have to be resolved in court.

Taking into account the difficulty of
economic and legislative framework of
Investment contracts in construction, we
propose to classify them into two types
— direct and indirect. Indirect investment
contracts in construction are sufficient-
ly regulated by Ukrainian law while di-
rect investment contracts, although re-
alized practically, do not have adequate
legal regulation. We propose to include
mentioned classification into the chap-
ter “System of Contracts in Construction
Industry” of the new Construction Code
of Ukraine as a separate section “Invest-
ment Contracts in Construction”. This
section should include the list of all pos-
sible indirect contracts in construction
and reference to specific regulating laws,
as well as detailed description of basis
and features of signing and execution of
direct contracts taking into account the
above mentioned characteristics of this
type of contract.
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TOOLS OF THE STATE SUPPORT
OF ECONOMIC ACTIVITY IN MANUFACTURING
AND TRADE OF MEDICINAL PRODUCTS

In this article the author proves the
necessity of state support of econom-
ic activity in manufacturing and trade
of medicinal products. The measures of
such support are determined, in partic-
ular, grant of tax deductions, especially
VAT. The author focuses on the fact that
tax incentives should be applied without
exception to all medicinal products that
are allowed to use. In addition, the author
notes that the list of medicinal products
with preferential tax treatment should
not be tied to the codes used by customs
authorities. The next tool of the state sup-
port is simplifications of the permissive

system in this sphere of management.
Manufacturers of medical devices are
currently concerned about the issue of the
introduction of new technical regulations
and the introduction of transition period.
The author believes that it is necessary
to recognize the certificates of conformi-
ty issued by European Union authorities.
The author states that it is necessity to
increase the number of agencies that can
carry out conformity assessment. Other
tools of the state support are introduc-
tion of special government programs and
grant of tax credits. The order of applica-
tion of these measures is specified.
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SPECIFICATION OF THE MODEL
OF “ANTI-PUBLIC” TRANSACTION

“Anti-public” transaction is the sub-
ject of research of many scholars. How-
ever, the ambiguity of p. 1-2, Art. 228 of
the Civil Code of Ukraine determines the
divergence of views on matter, essence
and even areas where such transactions
can be committed.

Thus, the analysis of models of “an-
ti-public” transaction distinguished by
scholars, as well as analysis of p. 1, Art.
228 of CC of Ukraine revealed the fol-
lowing model of “anti-public” transac-
tion:

1) the object of violation is public order;

2) the focus of the transaction on vi-
olations specified in p. 1, Art. 228 of the
Civil Code of Ukraine as an objective
ability to cause some legal consequences
(violations).

Thus, “anti-public” transaction is a
transaction aimed to violate the state le-

gal regulations, which define the founda-
tions of the form of government, polit-
ical system and economic security, and
infringe on the essential interests of the
state and society.

To correct terminology, the author be-
lieves that it is appropriate to amend p.1,
Art. 228 of the Civil Code of Ukraine as
follows: “A transaction shall be consid-
ered as such that violates public order
where it was aimed at violation of consti-
tutional rights and freedoms of a man and
a citizen, destruction, damage of proper-
ty of a legal person, of the state, the Au-
tonomous Republic of Crimea, territorial
community, illegal seizure thereof™.

In addition, it is advisable to amend
the definition of transaction in p. 1, Art.
202 of CC of Ukraine, replacing the
words “action of a person” with “action
of participants in civil relations”.
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CIVIL LAW FORMS OF FORECLOSURE
ON DEBTOR’S INTELLECTUAL PROPERTY
RIGHTS AND THEIR LEGAL CONSEQUENCES

The article highlights the issue of
possible forms of foreclosure on intel-
lectual property rights. It was found what
kinds of legal acts regulate these issues
and what kinds of forms exist. Thus, the
author identifies the following civil le-
gal forms of foreclosure on intellectual
property rights: executive inscriptions
by a notary; court judgment; arbitration
court judgment; agreement on transfer
of intellectual property rights, licens-
ing agreement, compulsory licensing,
public auction. The author proposed
amendments to Article 1108 of the Civ-
il Code of Ukraine, namely to present
paragraph 1 of Article 1108 of the Civil
Code of Ukraine as follows: “A person
having an exclusive right for permit-
ting the use of the intellectual property

(a licensor) may or must assign another
person (a licensee) a written authority
for the right to use this object in certain
limited sphere (license to use an object
of the intellectual property right)” in or-
der to make possible application of the
use of compulsory license. The necessi-
ty of foreclosure on intellectual proper-
ty rights with help of court decision is
explained. A clear procedure for remov-
ing obstacles to the emergence of new
forms of foreclosure in the event of not
fulfilling the main obligation of pledge
contract has been concluded, where the
subject is intellectual property rights.
The necessity of mandatory changes to
a wide range of laws regulating trad-
ability of intellectual property rights is
discovered and substantiated.
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INFLUENCE OF MANDATORY REGULATIONS
ON THE STATUTE
OF CONTRACTUAL OBLIGATIONS

The article highlights the nature of
the impact of mandatory regulations on
the content and scope of the statute of
contractual obligations. It is noted that
the content of the contractual obligation
is determined not only by contractual
statute, but also by the general principles
of conflict of private law relations, in
particular mandatory regulations. There-
fore, the legal regulation of contractual
obligations exceeds the limits the con-
tractual statute.

The author identifies and analyzes
three groups of cases concerning respec-
tively: mandatory rules of contract stat-
ute, mandatory regulation of the state of
the forum and mandatory provisions of
law of third state.

These types of mandatory regulations
have different reasons and motives of
their application. Thus, the use of man-
datory regulations of law, defined as ap-

plicable, should be considered as part of
the contractual status. The application of
mandatory requirements of forum law is
determined by the constitutional duty of
the court to apply its national law. The
ability to use mandatory rules of third
countries is a breakthrough in the classic
mechanism of conflict regulation. It re-
sults in crucial moment in choice of law
made by the parties or even set on the
basis of objective bindings.

In summary it can be stated that in the
definition of contractual statute mandatory
rules come to the fore in respect of their own
scope of application, content and extent of
which is implied by objective, which these
legal regulations serve to, without specifi-
cation of the nature of legal relationships
for which they should be applied. Thus, the
use of these regulators should be consid-
ered as, so to speak, an interference from
outside of contractual status.
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THE PROBLEMS OF SPECIALIZATION OF
ECONOMIC AND LEGAL REGULATION OF
SERVICE AGREEMENTS

The article deals with the analysis of
problems of specialization of economic
and legal regulation of service agree-
ments. This author identifies the nature
of specialization of economic and legal
regulation of service agreements, the fac-
tors that determine it. The article presents
the analysis of shortcomings of the legal
regulation of service agreements and pro-
vides suggestions regarding directions of
further specialization of economic and
legal regulation of service agreements.

It is reasonable to conclude that the
specialization of economic and legal reg-
ulation of service agreements is creation
of special legal regimes of particular con-
tracts, mediating the various segments of
the services market by differentiation of
special economic provisions of law and
purely private civil rules of law, establish-
ing the appropriate contractual models in
human services, and also by specifying
economic provisions of law in this area.

Such legal regimes for rendering of
appropriate services should optimally
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combine private and public interests, and
take a proper account of specific charac-
ter of particular services, that will deter-
mine greater or lesser degree of state’s
regulating influence on business entities
in human services.

Gradual intensification of specializa-
tion of economic contract law on human
services should be performed in the fol-
lowing ways: the systematization of eco-
nomic and contractual rules, governing
the rendering of services and the supple-
mentation of the Economic Code with
other types of service agreements; the
improvement in the existing regulation of
contractual relations in human services
by establishing the essential conditions
and the peculiarities of drawing and ex-
ecution of particular types (subtypes) of
service agreements; the elaboration and
adoption of standard and sample service
agreements; the adoption of certain acts
of law concerning the regulation of eco-
nomic activity related to the rendering of
particular types of service agreements.
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TO THE ISSUE OF FORMALIZATION
OF TERMINATION OF RIGHT TO JOINT SHARED
OWNERSHIP ON IMMOVABLE PROPERTY

The issue of formalization of termi-
nation of right to joint shared ownership
on immovable property plays an import-
ant role in transactions of such a prop-
erty that is the result of at least two rea-
sons. The first is that as rule termination
of joint shared ownership on immovable
property is related to legal mechanisms
of transaction of rights on immovable
property from one person to another or
to division of such a property into two
or more parts between co-owners. The
second reason is state registration of
real rights on immovable property that
is obligatory for parts of appropriate
transactions. According to provisions of
Law of Ukraine “On State Registration
of Corporeal Rights to Real Estate and
Their Encumbrances” all real rights on
immovable property and their encum-
brances arise only with their registration.

State registration is provided by state
registers and notaries as special subjects
that carry out registration functions. No-
taries register real rights on immovable
property and their encumbrances only if
they arise from notarial actions. The list
of notarial actions is enshrined in Article
34 of the Law of Ukraine “On Notari-
ate”. In other way registration actions are
provided by state registers.

As aresult of analyses of legal mecha-
nisms of termination of a subjective right
to joint shared ownership on immovable

property we can conclude that there are
four the main of them:

1) the alienation of a share in immov-
able property that is in joint ownership
or alienation of the whole property by
co-owners in favor of other person;

2) the voluntary division of immov-
able property that is in joint ownership
between co-owners or exudation of the
part of such a property to one of co-own-
ers;

3) the division of immovable prop-
erty that is in joint ownership between
co-owners or exudation of the part of
such a property to one of co-owners,
which is forced or determined by the
court decision action;

4) the transaction of all the fullness of
rights on immovable property that is in
joint ownership from co-owners to other
persons by the court decision.

Scientific analyses of special grounds
of termination of the rights to joint
shared ownership on immovable prop-
erty shows that formalization of such
a termination as rule belongs to arising
appropriate rights of co-owners (in case
of division of immovable property that is
in joint ownership between co-owners or
exudation of the part of such a proper-
ty to one of co-owners) or to transaction
part in immovable property that is in joint
ownership from co-owner to whom such
part belongs in favor of other persons.
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That is why formalization of termination
of the rights to joint shared ownership on
immovable property is a secondary re-
sult of appropriate legal actions. The first
result is arising of appropriate rights of
other persons. Moreover, from the point

of view of provisions of registration leg-
islature, the termination of rights to joint
shared ownership on immovable proper-
ty is not formalized as a separate proce-
dure. As a rule, it is a logical result of
appropriate legal actions.
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LONGSTANDING OBLIGATIONS
AS NATURAL OBLIGATIONS

The article studies intercommuni-
cation of the longstanding obligations,
limitation of actions and right to defence.
Legal consequences of limitation of ac-
tions are examined and legal nature of
equitable property right of person is an-
alyzed with respect to expiration of lim-
itation of actions.

The research of the concept, legal na-
ture and place of longstanding obligation
in civil law system of Ukraine involves
identification of the relationship of long-
standing obligation to the protection of
the law and statute of limitations.

The analysis allows us considering
longstanding obligation as a kind of natu-
ral obligations, claims to which lack legal
protection and voluntary implementation
of which is recognized appropriate.

Longstanding obligation turns into
full and civil obligation to the restoration
of the missed period of limitation in court

or at stage of only voluntary execution,
1.e. before the restoration of missed lim-
itation period.

The nature of longstanding obligation
is not much of a moral obligation or mor-
al duty but rather civil obligation legally
weakened by deprivation of enforceabil-
ity under the canceling condition of vol-
untary implementation of the obligations
and secured by allegedly stated future
denial of the claim.

Thus, in terms of doctrinal justification
and law enforcement practice, the most
justified understanding of longstanding
obligation is as civil obligation, although
weakened (paralyzed, degenerated, etc.).
Longstanding obligation is a specific type
of obligation, claims to which lack legal
protection and voluntary implementation
of which is recognized appropriate and
aimed to facilitate the removal of uncer-
tainty of binding legal relations.
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